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HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD

{(Special Original Jurisdiction)

WEDNESDAY, THE TWELFTH DAY Of OCTOBER
TWO THOUSAND AND TWENTY TWO

PRESENT

THE HONOURABLE SRI JUSTICE P NAVEEN RAO
AND
THE HONOURABLE SRI JUSTICE J SREENIVAS RAO

WRIT PETITION NO: 35063 OF 2022

Between:

M/s. RKI Builders Private Limited, Plot No. 3/A/1 and Plot 3 /A/2 | IDA, Cherlapaliy,
TSIIC, IALA, Cherlapally, Now Medhcal Malkajgiri District, T.S.
Represented by its Managing Director A.Rajendra Prasad.

..PETITIONER
AND

1. Union of india, Ministry of Finance, North Block, Central Secretariat New
Delhi, Rep by its Secretary.

2. Reserve Bank of India, Saifabad, Hyderabad-500 004.

3. Canara Bank (Erstwhlle Syndlcate Bank), Mid Corporate Branch D. No. 6-2-

983, 1* floor, Diamond Towers, Main Road, Khairatabad, Hyderabad - 500
004.

...RESPONDENTS

Petition under Article 226 of the Constitution of India praying that in the
circumstances stated in the affidavit filed therewith, the High Court may be
pleased to grant an order, direction or writ, more so in the nature of mandamus:

a. Declaring the action of the Respondent Bank in not restructuring the
Petitioners loan by giving the Petitioner the benefit of GECL/ECGL schemes for
covid-19 related stressed asset as per the RBI and MSME guidelines or process
the settlement of the Petitioners loan account as per a Non-Discriminatory Non
Discretionary OTS Scheme as illegal, arbitrary, highhanded in violation of
Article 14 of the Constitution of India.

b. Declare the proceeding dt.02/08/2022 (emailed on 08/08/2022) whereby
the OTS proposal dt.04/06/2022,13/06/2022,25/06/2022 and 30/06/2022 has
been rejected and asked to be improved without assigning any reasons, without
due consideration of the Banks own internal guidelines, the RBI guidelines to
implement a non discriminatory and non-discretionary OTS scheme, as illegal
arbitrary, highhanded in violation of Article 14 and 21 of the Constitution of India.
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c. Declare th: action of the Respondent Bank in declaring the Petitioners
account as NPA on 01/03/2021 and taking coercive steps under the provisions of
SARFAESI Act, inc uding Sale Notice dt.06/08/2022 fixing the date of auction on
09/09/2022 as illeg 1l, violative of the intention of the Legis/ature in enacting the
provisions of SAR' AESI, in violation of the provisions of SARFAESI Act, in
violation of and security Interest Enforcement Rules in violation of RBI
Guidelines for MSME for restructure, rehabilitation and implementation of
Corrective Action |'lans, in violation of the RBI guidelines for settlement and
resolution of MSME Loans, in violation of Article 14 and 21 of the Constitution of
India.

d. with a cor sequential prayer to set aside the Respondent No.3 bank's
letter dt.02-08-2022 and Sale Notice dt.06-08-2022 and dirzct the Respondent
No.3 bank to apply he guidelines of RBI in the matter of set'lement of loan of the
Petitioner through One Time Settlement, or in the alternative direct the
Respondent Bank o restructure the Petitioner's loan account as per the RBI
Guidelines and Ban s internal policies.

IA NO: 1 OF 2022

Petition unde - Section 151 CPC praying that in the circumstances stated
in the affidavit filed in support of the petition, the High Cout may be pleased to
direct the Responde nt Bank to permit the Petitioner to operatz a Current Account
on the file of the Re ;pondent bank or any other Bank for its daily operations.

IA NO: 2 OF 2022

Petition unde Section 151 CPC praying that in the circumstances stated
in the affidavit filed 'n support of the petition, the High Couit mav be pleased to
stay all further rec)very proceedings under the provisions of SARFAESI Act
including proceedin js pursuant to Sale Notice dt.06/08/2022 fixing the date of
auction on 09/09/20 2.
1A NO: 3 OF 2022
Between:

Canara Bank (Erstwl ile Syndicate Bank), Mid Corporate Branch . No. 6-2-983, 1
floor, Diamond Towe s, Main Road, Khairatabad, Hyderabad - 500 004.

...Petitioner/fRespondent No.3
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AND

1. M/s. RKI Builders Private Limited, Plot No. 3/A/1 and Plot 3 /A2 , IDA,
Cherlapally, TSIIC, IALA, Cherlapally, Now Medhcal Malkajgiri District, T.S.
Represented by its Managing Director A.Rajendra Prasad.

...Respondent No.1/Petitioner

2. Union of India, Ministry of Finance, North Block, Central Secretariat New
Delhi, Rep by its Secretary.

3. Reserve Bank of India, Saifabad, Hyderabad-500 004.

...Respondents/Respondent Nos.1 & 2

Petition under Section 151 CPC praying that in the circumstances stated
in the affidavit filed in support of the petition, the High Court may be pleased to
vacate order dated 07/09/2022 in 1.A.No0.02/2022 in W.P.No.35063/2022 for

reasons aforementioned.
Counsel for the Petitioner: SRI RAJA SRIPATHI RAO FOR
SRI. V. MURALI MANOHAR

Counsel for the Respondent No.1: M/S. B KAVITHA YADAV
(SC FOR CENTRAL GOVERNMENT)

Counsel for the Respondent No.2: NONE APPEARED
Counsel for the Respondent No.3: SRI MANAV GECIL THOMAS

The Court made the following: ORDER
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HON’BLE SRI JUSTICE P. NAVEEN RAQ
&
HO TBLE SRI JUSTICE J.SREENIVAS RAO

WRIT PETITION NO.35063 of 2022

ORDER: (Per Hon' le Sri Justice P.Naveen Rao)

Heard Sr Raja Sripathi Rao, learned counse appearing for
Sri V.Murali M winohar learned counsel for petitioner and Sri Many

Gecil Thomas le wrned counsel for third respondent bank.

2 Petitioner is a Micro, Small and Medium Enterp-se (MSME) unit.
It has availed credit facility from Syndicate Bank, which was later
merged with Cainara Bank and defaulted in repayment. The third
respondent bai k declared the loan account of petitioner as a non-
performing ass 't (NPA) and has taken recourse to mezsures prescribed
by the Seccuri ization and Reconstruction of Finarcial Assets and
Enforcement o Security Interest Act, 2002 (for shcrt, ‘Act, 2002’ to
recover the loa 1. [t has issued demand notices on 3.5.2021, 16.7.2021,
18.10.2021 an1 15.2.2022 under Scction 13(2) of the Act, 2002. It has

rosses: ion notice on 4.5.2022. On 6.8.2022 third respondent

T
j AT

1ssued
bank issued s ile notice proposing to conduct e-auction of the secured
assets on 9.9 2022 fixing the reserve price as 2 20.04 crores.  After
1ssuance of sile notice. there was correspondence to scttle the loan
account for One Time Secttlement {(OTS). It appears, after due
deliberations, petitioner submitted fresh OTS proposal for 2 23.55
crores vide lotter dated 168.2022 and vide leticr dated 22.8.2022

requested the respondent bank to recall the sale notice dated 6.8.2022.
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Alleging that no further action in the matter is taken by the bank but
proceeding to conduct e-auction, this writ petition is filed. Petitioner
sought omnibus prayer touching upon account being declared as NPA,
rejection of OTS, not extending the benefit of GECL/ECGL, violation of
Reserve Bank of India (RBI) guidelines and conducting e-auction to sell

secured assets.

3. Extensive submissions are made by learned counsel for
petitioner and learned counsel for third respondent bank touching
upon various aspects of reliefs sought in the writ petition. However,
against measures initiated by the third respondent bank under Act,
2002, leading to conducting e-auction to sell secured assets, Section
17 of the Act, 2002 provides remedy before the Debts Recovery
Tribunal. As Court noticed that this writ petition is filed directly under
Article 226 of the Constitution of India without availing the remedy
under Section 17 of the Act, 2002, the submissions of learned counsel

are considered on the aspect of maintainability of the writ petition only.

9. Learned counsel for petitioner vehemently contended that the
third respondent bank erroneously classified the petitioner’s account
as NPA. [t is an MSME unit. Having regard to spread of Covid-19
virus impacting over all business and development activity, petitioner’s
activity also affected. Adding to this problem, several bills were
pending with the Government causing hardship in meeting the loan
commitments. He would submit that RBI guidelines required the third

respondent bank to apply moratorium on interest on cash credit imits

. % i3
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particularly to 1 ISME units but the same was not extended. It has not
extended addit onal loan facilities as required by Covid-19 protocols
and its own ncrms. He would submit that as per FI2I guidelines, he
has a right t« seek enforcement of these measures and if these
measures were properly applied the petitioner account could not have
been declared s NPA. He would submit that prayers A and B cannot
be adjudicated by the Debts Recovery Tribunal and therefore he has no
other efficacicus remedy except to invoke the extra ordinary
Jurisdiction of his Court. He would submit that urder Section 17 of
the Act, 2002, the Tribunal can only go into the aspect whether the
bank/financial institution has complied with the mandatory
requirements ¢ the Act, 2002 and therefore cannot g> into the decision
to declarc the petitioner’s account as NPA. He would submit that
petitioner’'s ac ~ount was standard account as o7 31.3.2021 and

therefore it car not be classified as NPA.

4.1. Learned -ounsel relied on following decisions:

Bank of Baroda and others Vs Gopal Shriram Pandz and others!;
Himmatlal Ha ilal Mehta Vs State of M.P and others?; Anup Kumar
Daruka Vs HI FC Limited and others3; and Guru Nanak Engineering

Works Vs Rese ve Bank of India and others’.

B Per conira, according to lgcarned counsel for respondent bank

petitioner 1s challenging various steps taken by the third respondent

"MANU/MIE/0987/ 021
1953 SCR 1122

CMANUPH0759/2 122
'MANU/PIT1335/2 122
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bank such as declaring the loan account as NPA, demand notices and
sale notice, but these measures are taken as per the provisions of the
Act, 2002. On any grievance arising out of measures taken by the
bank to recover the amounts due to the bank aggrieved person has to
avail the remedy provided by Section 17 of the Act, 2002 and therefore
writ remedy is not available. He would submit that against demand
notice under Section 13 (2) petitioner has not submitted explanation as
required by Section 13 (3-A) and therefore cannot question the

subsequent measures taken by the bank.

5.1. He would submit that petitioner has suppressed the fact that
already S.A.N0s.209 and 210 of 2022 are filed by guarantors where
petitioner is a respondent. He is very well aware that the remedy
under Section 17 is an effective and efficacious remedy. This writ
petition is filed behind the back of the bank to stall proposed sale. The

petitioner is not prosecuting the litigation before this Court bona fidely.

5.2. Learned counsel relied on following decisions:
S.V.Developers Vs State Bank of IndiaS; Devi Ispat Limited Vs SBI®,
Phoenix ARC (P) Ltd., Vs Vishwa Bharati Vidya Mandir7; Dr.Yashwant

Singh Vs Indian Bank®; and M/s. Garg and Company Vs UCO Bank Ltd®.

6. Issue for consideration is whether petitioner should be relegated

to avail remedy under Section 17 of the Act, 2002?

SWP Nos. 23067 of 2019 dt 7.6.2022

®(2014) 5 SCC 762

T(2022) 5 SCC 345

$2015 SCC Onl.ine Del 9623

PCWP 3753-2021 dated 224 202] Punjab & Haryana HC

N
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7- In the fo lowing decisions, the scope and object of the Act, 2002

and remedies f rovided under the Act, 2002 were considered.

7.1. In Mardia Chemicals Ltd and Others Vs Union of India and

Others!?, valid ty of the SARFAESI Act, 2002 was chzllenged. Hon’ble

Supreme Couri held as under:

Y(2004)4 SCC 311
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ackground we have indicated above, we ma' consider as to
or remedies are available to the borrower to ventilate his

¢ purpose of serving a notice upon the borrower urcder sub-section (2)
f the Act is, that a reply may be submitted by the borrower explaining
: to why measures may or may not be taken unde sub-section (4) of

case of noncompliance with notice within 60 days. The creditor
ts mind to the objections raised in reply to such notice and
mechanism must be particularly evolved tc consider such
aised in the reply to the notice. There may be some
-onsideration of the objections raised rather than to ritually
nd proceed to take drastic measures under sub-section (4) of -
f the Act. Once such a duty is envisaged on the part of the
ould only be conducive to the principles of fairness on the
banks and financial institutions in dealing with their
apprise them of the recason for not accepting the objections
sed in reply to the notice served upon them b:fore proceeding
sures under sub-section (4) of Section 13 Such reasons,
e objections of the borrower, must also be communicated to
- by the secured creditor. It will only be in fulfilment of a
of fairness in the dealings of
financing which is so important from the poirt of view of the
‘he country and would serve the purpose in the growth of a
1wmy. It would certainly provide guidance o the secured
eneral in conducting the affairs in a manner that they may
1 defaulting and being made lable for the unsavoury steps
a1der sub-section (4) of Section 13. At the same time, more
we must make it clear unequivocally that communication of

I T ey |
iCasonacicness ana

for not accepting the objections taken oy the secured
y not be taken to give occasion to resort to such proceedings
not permissible under the provisions o! the Act. But

ion of reasons not to accept the objections »f the borrower,
nly be for the purpose of his knowledge wheh would be a
towards his rmght to know as to why his objzctions have not
by the secured creditor who intends to resort to harsh
ing over the management/business of viz. secured assets
rvention of the court. Such a person in iespect of whom steps
n 13(4) of the Act are hikely to be taken cannot be denied the
w the reason of non-acceptance and of his objections. [t is
the provisions under the Act, he nct be entitled to
e reasons communicated or the likely action of the secured
that point of time unless his night 1o approach the Debts
bunal as provided under Section 17 of the Act matures on

ad

may
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any measure having been taken under sub-section (4) of Section 13 of the
Act.

50. It has also been submitted that an appeal is entertainable before the
Debts Recovery Tribunal only after such measures as provided in sub-
section (4) of Section 13 are taken and Section 34 bars to entertain any
proceeding in respect of a matter which the Debts Recovery Tribunal or
the Appellate Tribunal is empowered to determine. Thus before any action
or measure is taken under sub-section (4) of Section 13, it is submitted
by Mr Salve, one of the counsel for the respondents that there would be
no bar to approach the civil court. Therefore, it cannot be said that no
remedy is available to the borrowers. We, however, find that this
contention as advanced by Shri Salve is not correct. A full reading of
Section 34 shows that the jurisdiction of the civil court is barred in
respect of matters which a Debts Recovery Tribunal or an Appellate
Tribunal is empowered to determine in respect of any action taken “or to
be taken in pursuance of any power conferred under this Act”. That is to
say, the prohibition covers even matters which can be taken cognizance of
by the Debts Recovery Tribunal though no measure in that direction has
so far been taken under sub-section (4) of Section 13. It is further to be
noted that the bar of jurisdiction is in respect of a proceeding which
matter may be taken to the Tribunal. Therefore, any matter in respect of
which an action may be taken even later on, the civil court shall have no

jurisdiction to entertain any proceeding thereof. The bar of civil court thus
applies to all such matters which may be taken cognizance of by the Debts Recovery
Tribunal, apart from those matters in which measures have already been taken
under sub-section (4) of Section 13.

68. The main thrust of the petitioners as indicated in the earlier part of
this judgment to challenge the validity of the impugned enactment is that
no adjudicatory mechanism is available to the borrower to ventilate his
grievance through an independent adjudicatory authority. Access to
justice, it is submitted, is the hallmark of our system..................

76. In regard to the submission made by the parties as indicated in the
preceding paragraphs, we would like to make it clear that issue of a notice
to the debtor by the creditor does not attract thc application of the
principles of natural justice. [t is always open to tell the debtor what he
owes to repay. No hearing can be demanded from the creditor at this
stage. So far as the provision of appeal is concerned, we have already
discussed in the earlier part of the judgment that proceedings under
Section 17 of the Act have been wrongly described as appeal before the
Debts Recovery Tribunal. It is in fact a forum where proceedings are
originally initiated in case of any grievance against the creditor in respect
of any measure taken under sub-section (4) of Section 13 of the Act.
Hence, the decisions on the point as to whether provision for an appeal 1s
essential or not are not of any assistance in the facts of the present case.

77.1It is also true that till the stage of making of the demand and notice under
Section 13(2) of the Act, no hearing can be claimed for by the borrower.............

80. Under the Act in consideration, we find that before taking action a
notice of 60 davs is required to be given and after the measures under
Section 13(4) of the Act have been taken, a mechanism has been provided
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1 17 of the Act to approach the Debts Recovery Tribunal. The
yrovisions are for the purpose of giving scme reasonable
the borrower. Viewing the matter in the above perspective,
emerges from different provisions of the Act, is as follows:

the discussion held in the judgment and the findir¢s and directions
he preceding paragraphs, we hold that the borro ters would get a
- deal and opportunity to get the matter adjudicatec upon before the
Tribunal. The effect of some of the provisions may te a bit harsh for
Towers but on that ground the impugned provisions of the Act cannot
unconstitutional in view of the fact that the object of the Act is to
er recovery of the dues declared as NPAs and betier availability of
y and resources to help in growth of the economy «f the country and

reople in general which would subserve the public intzrest.”
(Emphasis st ppliec)

7.2. In Tran:core Vs Union of India!l. Honble Supreme Court

analyzed in-de)th the object behind bringing Debts <ecovery Tribunal

Act, 1993 (Act, 1993) and SARFAESI Act, 2002, scope and application

of the enactme

“Reasor
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(2008) 1 SCC 125

its. The Hon’ble Supreme Court held is under:

s for enactment of the NPA Act, 2002
v Act, 2002 is enacted to regulate securtisation and
n of financial assets and enforcement of cecurity interest

>rs connected therewith. The NPA Act enable: the banks and
se long-term assets, manage problems of liquidity, asset-
watch and to improve recovery of debts by exercising powers
session of securities, sell them and thereby recuce non-
ssets by adonting measures for recavery and reconstruction.
t further provides for setting up of asset reconstruction
hich are empowered to take possession of sccured assets of
including the right to transfer by way of lease. assignment or
1 Act also empowers the said asset reconstruction companies
over the management of the business of the

one more reason for enacting the NPA Act, 2002. When the
failed to expeditiously decide suits filed by he banks/Fls,
nacted the DRT Act, 1993. However, DRT did not provide for
of debts to securitisation companies. The sccured assets also

> liquidated in time. In order to empower janks or Fls to
assets and the secured interest, the NPA Ac was e¢nacted in
1actment of the NPA Act is, therefore, not in cerogation of the

= NPA Act removes the fetters which were in *wistence on the

secured creditors. The NPA Act is inspired by the provisions of the
!l Corporations Act, 1951 (“the SFC Act”}, in particular Sections 29 and
e NPA Act proceeds on the basis that the liability cf the borrower to
stallised; that the debt has become due and that c1 cccount of delay
‘the borrower has become substandard and non per crming. The object
as well as the NPA Act is recovery of debt by non-adiudicatory process.
cctments provide for cumulative remedies to the secured creditors. By
fetters on the rights of the secured creditor, he a right to
more of the cumulative remedies. The object behind Scction 13 of the
‘ection 17 r/w Section 19 of the DRT Act is the sam., namely, recovery

s giver
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of debt. Conceptually, there is no inherent or implied inconsistency between the two
remedies. Therefore, as stated above, the object behind the enactment of the NPA Act
is to accelerate the process of recovery of debt and to remove deficiencies/obstacles
in the way of realisation of debt under the DRT Act by the enactment of the NPA Act,

BO0Z: cowniinasisiasisiinie,

8. According to Section 2 (o), Non Performing Asset (NPA) means
an asset or account of borrower classified by bank/financial institution
as substandard, doubtful or loss asset. Account of the borrower in the
books of the bank/Financial Institution is classified as substandard,

doubtful or a loss and the debt has become due (Transcore case).

9. According to RBI Guidelines dated 30.8.2001 a credit facility
becomes an NPA where interest and/or instalment of principal remain
overdue for a period of more than 180 days in respect of term loan. It
mandates the banks to establish appropriate internal systems to

eliminate the tendency to delay or postpone the identification of NPA.

10. In Mardia Chemicals, Hon’ble Supreme Court considered the
issue of classification of asset as NPA. [t was contended that on the
whims and fancies of the financial institutions, the assets are classified
as NPAs. The Hon’ble Supreme Court necgatived said contention. It
has looked into the policy notified by RBI known as “RBI's Prudential
Norms On Income Recognition, Asset Classtfication and Prouvisioning-Pertaining
To Advances” and rejected the contention that there are no guidelines

for treating the debt as NPA.

11. On NPA, in Transcore (supra), Hon'ble Supreme Court noted as

under:
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“13. Non-per lorming assets (NPA) are a cost to the economy When the Act
was enacted in 2002, the NPA stood at Rs 1.10 lakh crorzs. This was a
drag on the >conomy. Basically, NPA is an account whicii becomes non-

viable and 1 on-performing in terms of the guidelines given by RBI. as
stated in the ‘tatement of Objects and Reasons, NPA arises on account of mismatch
between asset and liability. The NPA account is an asset in the ha1ds of the bank or
FI. It represer ts an amount receivable and realisable by the barks or Fls. In that

sense, it is an asset in the hands of the secured creditor. Therefore, the NPA Act,
2002 was rnmarily enacted to reduce the non-performing assets by
adopting m asures not only for recovery but also for -~econstruction.
Therefore, he Act provides for setting up of asset reconstruction
companies, special purpose vehicles, asset management companies, etc.
which are cmpowered to take possession of secured =assets of the
borrower in ‘luding the right to transfer by way of lease, assignment or
sale. [t also provides for realisation of the secured assets. [t also provides
for takeover of the management of the borrower company.’

23. ... On reading Section 13(2) it is clear that the =aid sub-section
proceeds or the basis that the borrower is already under a liability and
further tha | his account in the books of the bank or F is classified as
substandar |, doubtful or a loss. The NPA Act comes into force only when
both these -onditions are satisfied. Section 13(2) procecds on the basis
that the de it has become due. It proceeds on the basis hat the account
of the borrc wer in the books of bank/FI, which is an asse: of the bank/FI,
has becom: non-performing. Therefore, there is no scope of any dispute
regarding t e lLability. There is a difference between accrual of liability,
determinat »n of liability and liquidation of liability. Section 13(2) deals
with liquid: tion of liability.

24 . Aft r classification of an account as NPA, a last opportunity is
given to th: borrower of sixty days to repay the debt. Section 13(3-A) was
inserted b amending Act 30 of 2004 after the judgment of this Court
in Mardia Chemicals {{2004) 4 SCC 311] whereby 'he borrower is
permitted ‘o make representation/objection to the secured creditor
against cle ssification of his account as NPA. He can also object to the
amount du = if so advised. Under Section 13(3-A), if the bank/FFl comes to
the conclision that such objection is not accentable, it shall
communic te within one week the reasons for non-a:ceptance of the
representa ion/objection. A proviso is added to Secticn 13(3-A) which
states thal the reasons so communicated shall not confer any right upon
the borrow er to file an application to DRT under Sectiorn: 17. The scheme
of sub-sec wons (2}, (3) and (3-A) of Section 13 of the NFA Act shows that
the notice under Section 13(2) 1s not merely a show-case notice, it is a
notice of ¢ *mand. That notice of demand is based on the footing that the
debtor 1s « nder a hability and that his account in respect. of such liability
has becon e substandard, doubtful or a loss. The idenvification of debt
and the chissification of the account as NPA is done it accordance with
the guide mes 1ssued by RBL Such notice of demand., therefore,
constitute  an action taken under the provisions of the VPA Act and such
notice of ‘emand cannot be compared to a show-cause notice. In fact,

because 1 15 a notuce of demand which constitutes an action, Section
13(3-A) rovides  for an  opportunity to the borower to make
represent: tion to the secured creditor. Section 13(0)) 1s a2 condition
precedent to the vocation of Section 13(4) of the NPA Act by the
bank/FI  Jnece the two conditions under Section 13(2) zre lulfilled, the

next step which the bank or Fl 1s entitled to take 1s cither to take
possessio  of the secured assets of the borrower or to take over
managem nt of the busmess ol the borrower or to appaint anv manager
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to manage the secured assets or require any person, who has acquired
any of the secured assets from the borrower, to pay the secured creditor
towards liquidation of the secured debt.”

{emphasis supplied)

12.  From the discussion on relevant statutory provisions and opinion
expressed by Hon’ble Supreme Court in Mardia Chemicals and
Transcore, it is clear as crystal that once a loan account becomes
substandard, doubtful or loss asset, in the book of a bank/financial
institution it is classified as NPA. The RBI Guidelines clearly specify
when a loan account reaches that stage to be classified as NPA. The
steps taken leading to classifying a loan account as NPA is an internal
matter within the bank/financial institution. The Bank/financial
institution notifies the same in Section 13 (2) of the Act, 2002 notice
and calls upon the borrower to clear the loan within sixty days. At that
~stage, it is open to borrower to respond and place before the bénk/
ﬁnanciai institution his point of view. He can also oppose declaring his
account as NPA. He can rely on RBI Guidelines on varipus aspects.
The Bank/Financial institution is required to consider the objections
objectively and to take a decision. It 1s also required to communicate

the decision to the borrower.

13.  As analyzed by Hon'ble Supreme Court in Mardia Chemicals
and Transcore there is a statutorily prescribed restraint in taking legal
course by a borrower before Secuion 13(4) of the Act, 2002 stage.
Statute prescribed this course having regard to accumulation of debts
to banks stifling the banking/financial sector. [t is in public interest to

fast track the recovery of dues by banks/financial institutions. Thus,
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in Mardia Chemicals Hon’ble Supreme Court he d that scheme of
SARFAESI Act 2002 does not envisage any remedy till Section 13(4)
stage 1s reached. It has gone to the extent of saying ‘hat borrower has
no right of he:iring at the stage of Section 13(2) ard he can only file
objections unc er Section 13(3-A) of the Act, 2002 Therefore, upto
Section 13(4) r o remedy is provided to a borrower/giarantor. It is the

statutory sche ne that must be respected by all, riore so when the

scheme stood t 1e test of judicial scrutiny.

14. After Section 13(4) notice, it is open to borrswer to approach
Debts Recovery Tribunal under Section 17 of the Act, 2002. The Debts
Recovery Tribu ial is competent to go into all aspects leading to bank/
financial instit ition taking recourse under Scction 13(4) of the Act,
2002. Perforce when the Debts Recovery Tribunal c:iamines the claim
of borrower/gt arantor/person aggriecved opposing mecasures taken
under Section 13(4) of the Act, 2002 such as taking symbolic
possession, not ce of sale of secured assct, taking phvsical possession
etc, the borrov er/guarantor/person aggrieved can plead before the
Debts Recovery Tribunal his defence against such acton including
alleged violatior of RBI Guidelines leading to leaalls classifying his

account as NPA

15 Further, ‘lassifying loan account as NPA car be challenged
before RBI alleg ng that its guidelines are violated. A complaint can be
filed before the Ombudsman. Therefore, taking recours: to writ remedy

before reaching Section 13(4) of 1he Act, 2002 stase defeats the
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statutory scheme and scuttles the very object in creating special
dispensation to recover the debts by banks/financial institutions. The
object and purpose of these two Acts have to be kept in mind while
considering a writ petition filed against classifying an account as NPA.
It is not for no reason the legal remedy is differed till Section 13 (4) of
the Act, 2002 stage is reached. Till this stage, as consistently held by
Hon’ble Supreme Court, no cause of action arises to the borrqwer/
guarantor to seek legal remedy. He has to wait till further steps are

taken under Section 13(4) of the Act, 2002.

16. Time and again, the Constitutional Courts are repelling the
resort to writ remedy against classifying a loan account as NPA and
various measures taken by Banks/Financial Institutions under
SARFAESI Act and relegating parties to avail remedy under Section 17

of the Act, 2002.

17. Few of the decisions, on remedy under Section 17 of the Act,

2002 are noted hercunder:

17.1. In Dr.Yashwant Singh the Division Bench of Delhi High Court
reviewed the decisions of other High Courts on the issue. The learned

Division Bench held as under:

“(Y) We draw strength for the aforesaid proposition from Section 2{(o} of
the SARFAESI Act which vests the secured creditor with the power to
classify an account as an NPA. The authority of the secured creditor in
this regard cannot be questioned. Such authority of the secured creditor
to classify the account ol a borrower as an NPA has been recognized
in Mardia Chemicals Ltd. and in Transcore v. Union of India (2008) 1
SCC 125. All that was observed in Mardia Chemicals Ltd. was that there
must exist a specified internal channel which should settle the doubts in
asset classification The introduction of Section 13(3A) has fulfilled the
said requirement also We find a Single Judge of the Calcutta High Court

- ™
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mics Ltd. v. Union of India AIR 2003 Cal 33 also to have
hat once the bank authorities have classifiec an account as
Court would have little or no role to play ir decicing such
iew of the complete autonomy of the Bank:; zand financial
1 asset classification under the SARFAESI /.t and upheld
emicals Ltd. and Transcore. Similarly, a Division Bench of

Court in Gain-N-Nature Food Froducisv. Union of
d that if a Bank or financial institution forras an opinion
nt of a borrower has become an NPA, such cpinion is not
a Court exercising jurisdiction under Article 226 of the
recause Section 13(2) does not use the expression “and his
spect of such debt has become a Non Perforriing Asset” but
>ssion “and his account in respect of such di:bt is classified
i creditor as Non Performing Asset”.

pat Limited (supra), on 18.1.2013 the bank informed
the loan account was classified as NPA on 16.1.2013
> regularize the account. This was contested by Devi
¢ proceeded to issue notice under Section 13 (2) of the
Ispat ﬁlea writ petition challenging t1e decision of the
its account as NPA and also the letters issued by the
;hat.petitioner has alternative statutory remedy under

learned single Judge dismissed the writ petition.
| thereon also dismissed. Devi Ispat then filed SLP
le Supreme Court. Hon’ble Supreme Court held that
t had én alterntive remedy to makc representation to

Section 13 (3A) there was no rcason to by-pass the

nism.

G Cotfibres Private Ltd Vs The Zonal Manager, UCO
her, the petitioner was aggricved tyv classifying his
and filed writ petition challenging Sc:tion 13(2) of Act

ed 9.5.2011. It was contended thal classification of
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their account as NPA was unreasonable in as much as T 90 lakhs was
-paid on 31.3.2011 and such classification was not in accordance with
guidelines issued by RBI. [t was also contended that even though
explanation was filed in response to Section 13(2) notice no reply was

given. The learned Division Bench of madras High Court held:

“14. In the present case, admittedly, no notice under Section 13{4) of the
Act was issued by the respondents bank. The only grievance of the
petitioner is without giving a reply as required under Section 13(3)(A) of
the Act, the bank cannot proceed further by issuing notices either under
Section 13(4) of the Act or under Section 14 of the Act. Thus, it is clear
that the petitioner, by preempting the action of the bank, had filed the
present writ petition. Such a course is not open to the petitioner
especially under the writ jurisdiction. Even assuming that there is a
violation in respect of the procedures contemplated under Section 13(2),
13(3)(A) by the bank, the only remedy available to the petitioner is to
approach the Debt Recovery Tribunal as contemplated under Section 17
"of the Act. Therefore, we hold that this writ petition is not maintainable
and the petitioner ought to have approached the Debt Recovery Tribunal
for relief instead of filing the present writ petition. As mentioned above,
the petitioner has filed the present writ petition premature and therefore
also the writ petition is not maintainable and it cannot be entertained by
us.”

17.4. In M/s Tandra Impax Pvt Ltd Vs Punjab National Bank!?, the
petitioner prayed to declare the action of respondent bank declaring
the petitioner account as NPA without following RBI guidelines and
guidelines issued in Aatmanirbhar Bharat Scheme dated 13.5.2020 as
arbitrary, illegal and against SARFAESI Act, 2002 and to set aside the
classification of account as NPA on 31.3.2020 and the Demand Notice
dated 31.7.2020. The learned Division Bench relied on earlier decision
in W.P.N0s.23643 of 2020 and 20046 of 2021 dated 9.2.2022 to hold
that petitioner ought to avail remedyv under Section 17 of the Act,

2002.

2 WP No. 23268 0f 2020 dt 3.3.2022
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17.5. In comrion judgment in M/s.NECX Private Limited vs. Union
Bank of India a 1d another (W.P.N0.23643 of 2020 and W.PNo.20046 of

2021, dated 09 02.2022), learned Division Bench held as under:

“30. Thus,
in the provi:
with the Ex
Act, 1t 1s cry
Act or the r
support the
action 1n la
advanced b
The statute
stage. Only
secured cre
Act, the agg
17 of the £
jurisdiction:

31. This az
National Ba
had interfe:
SARFAESI

Setting asid
High Court
further actic
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In M/s.
wer held:

“14. We hav
the secured
under Secti
demand not
we fall to un
pPrior 1o 1ssu
.l\A 1

..ct and quashed the proceedings initiated

n a careful consideration of the statutory lanjuage employed
o to Sub-Section (3A) of Section 13 of the SAFIFAESI Act read
lanation to Sub-Section (1) of Section 17 ol the SARFAESI
stal clear that a notice under Section 13 (2) of the SARFAESI
jection of the objection raised to it including the reasons in
eof would not give rise to a cause of action fcr instituting an
7. To that extent, we find sufficient force in the contention

the respondents that the writ petition filedl is premature.
does not contemplate any intervention at this preliminary
vhen the process ripens into a definitive action taken by the
itor under Sub Section (4) of Sectionn 13 of the SARFAESI
ieved person can avail the statutory remed: under Section
ARFAESI Act by filing securitization application before the
| Debts Recovery Tribunal.

pect was highlighted by the Supreme Court in Punjab
1k Vs. Imperial Gift House!3. In that case, he High Court
>*d with the notice issued under Section 13 (2) of the
by the Bank.
the order of the High Court, Supreme Court held that the
vas not justified in entertaining the writ petiion before any
1 could be taken by the Bank under Section 13 (4) of the
.tA"

Tandra Impex Pvt Ltd, Division Bench

already noticed above that classification of o..n account by
reditor is at a stage prior to issuance of the demand notice
n 13(2) of the SARFAESI Act. If at the stag: of issuance of
¢, interference by the Court and Tribuna! 1s not 1o
lerstand as to how such intervention can be made at a stage
ince of demand notice under Section 13(2) of the SARFAESI

o
.......

f this Court

Thie Macras High Court in Gain N-Nature Fcod Products and

others Vs Uni»n of India!'* and the Madhya Pradcsh tigh Court in

Samarath Infribuild (I) Pvt Ltd Vs Bank of India >, have held that

once an account 1s classified as NPA by the bank/timancial imstitution

)&

1P 9024
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such classification is not justiciable by the writ Court exercising
jurisdiction under Article 226 of the Constitution of [ndia. The Division
Bench of Madras High Court in Gain-N-Nature Food Products held as
under:

“11. But as seen from the definition of the expression "Non Performing
Asset", extracted above, it includes within its fold, either an asset or an
account of the borrower. If a Bank or financial institution, forms an
opinion that a particular asset or account of a borrower has become a
"Non Performing Assct", such opinion may not be justiciable,
especially in a Court exercising jurisdiction under Article 226 of the
Constitution. It may not be open to this Court to conduct a roving
enquiry to find out if an account or asset of a borrower could be
classified as a "Non Performing Asset”, with reference to the
guidelines issued by the Reserve Bank of India._ Section 13(2) is
carefully worded. It does not use the expression "and his account in
respect of such debt has become a "Non Performing Asset”. Instead, the
Section uses the expression "and his account in respect of such debt is
classified by the secured creditor as "Non Performing Asset”. Section 13(2)
reads as follows:

“Where any borrower, who is under a liability to a secured creditor
under a security agreement, makes any default in repayment of
secured debt or any installment thereof, and his account in respect of
such debt is classified by the secured creditor as non-performing
asset, then, the secured creditor may require the borrower by notce
in writing to discharge in full his liabilities to the secured creditor
within sixty days from the date of notice f{ailing which the secured
creditor shall be entitled to exercise all or any of the nghts under
Sub-section (4).”

12. Therefore, the stress under Section 13(2] 1s basically on the
classification of the account as a "Non Performing Asset” by the secured
creditor and not on whether the account has actually become a "Non
Performing Asset" or not. In other words, the Section does not leave any
scope for a court to adjudicate as to whether an account has become a
“Non Performing Asset" or not, with reference to the guidelines issued by
the Reserve Bank of India. Therefore, the first objection taken by the
petitioners is not sustainable in law.” {emphasis supplied)

17.8. In Samarath Infrabuild (I) Pvt Ltd, the Madhva Pradesh High
Court following the decision of Madras High Court referred to above

and held as under:

“14. On due consideration of the aforesaul. we arc of the view that law on
the subject is well settled by the Apex Court in the case of Mardia
Chemicals Ltd. V/s. Union of India &Ors. (Supra). as well as by the Dethi
High Court in the case of Dr. Yashwant Singh &Anr. V/s. Indian Bank
&Anr. (Supra) and Madras High Court 1 the case of Gamn N Nature Food
Product V/s, Union of India (Supra). The classification of NPA is not

s
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subject to jud cial review. Once the Bank authorities have classified account
as NPA, the urit court would have no role to play in deciding such any
issue/suit. Tt = proper course of the appellant is to challenge the action by
filing a statu ory appeal as directed under Section 17 of SARFAESI Act,
2002.

15 For he above mentioned reasons, we hold that once the bank
authorities h we classified an account as NPA, the writ court would have
little or no rc ‘e to play in deciding such an issue in view Hf the complete
autonomy of the Banks and financial institutions in assct classification
under the SARFAESI Act and upheld in Mardia Chemcals Ltd. V/s.
Union of Ind 2 &Ors. reported as MANU/SC/0323/2004 : 2004 (4) SCC
211, Similarl -, a Division Bench of Delhi High Court ani Macdras High
Court have b :ld that if a Bank or financial institution forins an opinion
that an acco 'nt of a borrower has become an NPA, such opinion is not
justiciable in a Court exercising jurisdiction under Article 226 of the
Constitution. Further the question whether the account has been
correctlv clas sified as a NPA or not is a factual dispute and appcllant has
an alternative efficacious remedy of appeal available under Section 17 of
the SARFAESI Act, we do not find any merit in this appeal
W A No 575/ '015, has no merit and is, accordingly, dismissed”
(emphasis supplied)

18 The reme ly under Article 226 of the Constitution of India is
extraordinary ard knows no bounds. Wherever injustice is caused to a
person wril Court extends its long arm of justice and reaches out to a
person in nced Though, Article 226 is very wide, the constitutional
Courts have mposed self-imposed restraint or exercising its
extraordinary jurisdiction. Statutes and Administrative orders dealing
with a particule r aspect do provide mechanism to redress grievances
arising out of ¢ statute or administrative order. Some times, morce
than one remedy 1s provided, like Original Authority, Appellate
Authoriiv and  Rewvisional  Authority. They also create statutory
Tribunals with layers of redressal mechanism. Such forums are
effeenve and eff cacious to dress the grievance of a person. Whenever
the Court notice s that the grievance ventilated before the Court can be
addressed by 1 duly  constituted administrative authority /quasi

judicial body, 1t relegates the person to avail the sad remedy before
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knocking its doors. In the following decisions, Hon’ble Supreme Court
succinctly stated the need to avail statutorily engrafted remedy before

availing the remedy under Article 226 of the Constitution of India.

18.1. In Union Bank of India Vs Satyawati Tandon!®, Hon'ble
Supreme Court cautioned High Courts from entertaining writ petitions
when statute prescribes detailed mechanism. It has also cautioned

against passing interim orders. Hon’ble Supreme Court said as under:

“43. Unfortunately, the High Court overlooked the settled law that the
High Court will ordinarily not entertain a petition under Article 226 of the
Constitution if an effective remedy is available to the aggrieved person and
that this rule applies with greater rigour in matters involving recovery of
taxes, cess, fees, other types of public money and the dues of banks and
other financial institutions. In our view, while dealing with the petitions
involving challenge to the action taken for recovery of the public dues, etc.
the High Court must keep in..mind that the legislations enacted by
Parliament and State Legislatures for recovery of such dues are a code
unto themselves inasmuch as they not only contain comprehensive
procedure for recovery of the dues but also envisage constitution of quasi-
judicial bodies for redressal of the grievance of any aggrieved person.
Therefore, in all suck cases, the High Court must insist that before availing
remedy under Article 226 of the Constitution, a person must exhaust the
remedies available under the relevant statute.

45. It is true that the rule of exhaustion of alternative remedy 1s a rule of
discretion and not one of compulsion, but it is difficult to fathom anv
reason why the High Court should entertain a petition filed under Article
226 of the Constitution and pass interim order ignoring the fact that the
petitioner can avail effective alternative remedy by filing application,
appeal, revision, etc. and the particular legislation contains a detailed
mechanism for redressal of his grievance.

46. It must be remembered that stay of an action initiated by the State
and/or its agencies/instrumentalities for recovery of taxes, cess, fees, cte
seriously impedes execution of projects of public importance and disables
them from discharging their constitutional and legal obligations towards
the citizens. In cases relating to recovery of the dues of banks, financial
institutions and secured creditors, stay granted by the High Court would
have serious adverse impact on the financial health of  such
bodies/institutions, which (sic will) ultimately prove detrnmental to the
economy of the nation. Therefore, the High Court should be extremels
careful and circumspect in exercising its discretion 1o grant stayv in such
matters. Of course, if the petitioner is able to show that its case f(alls
within any of the exceptions carved oul in Baburam Prakash Chandra

01008 SCC 110 O
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v. Antarim Zila Parishad [AIR 1969 SC 556] , Whirlpool Corpn.
of Trade Marks [(1998) 8 SCC 1] and Harbanslal Sahnia v.
mn. Litd. [(2003) 2 SCC 107| and some other udgments, then
art may, after considering all the relevant parameters and
it, pass an appropriate interim order.” (emphasis supplied).

nix ARC (P) Ltd, the Hon’ble Supreme Court held as

nerwise, it is required to be noted that a writ petition against
inancial institution — ARC — the appellan: herein under
of the Constitution of India against the proposed
s under Section 13(4) of the SARFAES! Act cian be said to be
1able. In the present case, the ARC proposed to take
s under the SARFAESI Act to recover the borrowed amount as
ecitor. The ARC as such cannot be said to be performing
ons which are normally expected to be pcrformed by the
1ies. During the course of a commercial transaction and
ntract, the bank/ARC lent the money to the borrowers herein
= the said activity of the bank/ARC cannot hz said to be as
public function which is normally expected to bHe performed by
thorities. If proceedings are initiated under the SARFAESI Act
~oposed action is to be taken and the borrower is aggrieved by
tions of the private bank/bank/ARC, borrower has to avail the
r the SARFAESI Act and no writ petition wouid lie andfor is
and/or entertainable. Therefore, decisions of this Court in
‘orpri. |Praga Tools Corpn. v. C.A. Imanual, (1969) 1 SCC 5835]
Ahluwalia |Ramesh Ahluwalia v. State of Punjab, (2012) 12
’013) 3 SCC (L&S) 456 : 4 SCEC 715] relied upon by the
1sel appearing on behalf of the borrowers are not of any
the borrowers.

the law laid down by this Court in Mathew X.C. [State Bank
Mathew K.C., (2018) 3 SCC 85 : (2018) 2 SCC (Civ) 41] to
1ind. we are of the opinion that filing of the writ petitions by
s before the High Court under Article 226 of the Constitution of
yuse of process of the court. The writ petitions have been filed
roposed action to be taken under Section 12(4). As observed
1 oassuming that the communication dated 13-8-2015
Section 13(4), in that case also, in view of the
wacious remedy available by way of appeal vnder Section 17
<t Act, the High Court ought not to have entertained the writ
1 the mmpugned orders passed by the High Court directing
be status quo with respect to the possession of the secured
pavment of Rs 1 erore only (in all Rs 3 crores) is absolutely

F'he dues are 1o the extent of approximatel Rs 117 crores.
relicf has been conunued since 2015 @nd the secured
eprived of proceeding further with the action under the

e

inder

1n

Filing of the writ petuition by the borrowers hefore the High
¢ but an abuse of process of court. It appears that the
has amtallhv granted  an ex parte ad interim  order

withont assigning any reasons. The H 1:{
passing such an interim order

Court ought

ed that by the rights of
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the secured creditor to recover the amount due and payable have been
seriously prejudiced. The secured creditor and/or its assignor have a
right to recover the amount due and payable to it from the borrowers. The
stay granted by the High Court would have serious adverse impact on the
financial health of the secured creditor/assignor. Therefore, the High
Court should have been extremely careful and circumspect in exercising
its discretion while granting stay in such matters. In these circumstances,
the proceedings before the High Court deserve to be dismissed.”
(emphasis supplied)

19. As held by Hon’ble Sup;eme Court in L.Chandra Kumar Vs
Union of Indial?, the Debts Recovery Tribunal is a duly constituted
Tribunal vesting jurisdiction on matters arising out of SARFAESI Act,
2002 and is the Court of first instance. When a person has a
statutorily engrafted remedy available to redress his grievance, the writ
Court does not entertain the writ petition and relegates him to avail

the said remedy. This case is no exception and must fall in line.

20. Coming back to the case on hand, the bank has issued
possession notice and also notified auction date to sell the secured
asscts.  Therefore, remedy under Section 17 of the Act, 2002 s
available to petitioner. From the statutory scheme and precedent
decisions noted above it 1s clear that the Debts Recovery Tribunal can
go into the aspect of classifying the account as NPA and also whether
RBI guidelines are violated on any aspect leading to declaring the
account as NPA and taking recourse under the Act.  On the contrary,
as consistently opined by constitutional courts the aspect of classifving
an account of NPA is not justiable in exercise of power of judicial
review under Article 226 of the Constitution of India. We are therefore

of the opimnion that the petitioner has an effective and cfficacious

(1ua ™) 3 SCC 261
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remedy before 1)ebts Recovery Tribunal under Section 17 of Act, 2002

and ought to he ve availed the said remedy.

21. The Writ Petition is accordingly dismissed, leaving open to
petitioner to av il the remedy under Section 17 of th: Act, 2002. It is
made clear tha' there 1s no expression of opinion on merits and all
issues are left ¢ pen to be urged before the Debts Reccovery Tribunal. No
costs. Pending miscellancous applications, if any, shall stand

dismissed.

SD/-G.SIREESHA
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