HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

THURSDAY ,THE FOURTH DAY OF AUGUST
TWO THOUSAND AND TWENTY TWO
PRESENT
THE HONOURABLE SMT JUSTICE LALITHA KANNEGANTI

CIVIL REVISION PETITION NO: 1348 OF 2022

Petition under Article 227 of the Constitution of India, against/aggrieved by the order
dated 10/12/2021 in I. A. No. 299/21 in A. S. No. 04/2016, on the file of VIl
Additional District Judge, Miryalaguda.

Between:

Modala Lingaiah, S/o. Venkaiah, aged 48 years, Occ. Agriculture, R/o.
Abhangapuram Village, Madugulapally Mandal, Nalgonda District.

...PETITIONER
AND
1. The District Collector, Nalgonda District.
2. The Divisional Forest Officer, Social Forest Division, Nalgonda District,
3. The Forest Range Officer, Devarakonda.

...RESPONDENTS

IA NO: 1 OF 2022

Petition under Section 151 CPC praying that in the circumstances stated
in the affidavit filed in support of the petition, the High Court may be pleased to
stay all further proceedings in A.S. No. 4 of 2016 on the file of VIII Addl. District
and Sessions Judge court, at Miryalaguda, Nalgonda District.

Counsel for the Petitioner: M/s. KOWTURU PAVAN KUMAR
Counsel for the Respondent Nos. 1 & 2: GP FOR ARBITRATION
Counsel for the Respondent No. 3: NONE APPEARED

The Court made the following: ORDER
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THE HON’ 3LE SMT. JUSTICE LALITHA KANNEGANTI

CIVIL REVISION PETITION No. 1348 OF 2022

ORDER:

Th : present Revision is filed aggrievecd by the order
dated 10.12.2( 21 passed in [LA.No. 299 of 2021 in A.S.No. 4 of
2016 whereby he Application filed by the appellant under Order
XVI Rule 6 rea 1 with Section 151 C.P.C. was dismissed.

2. Tk = petitioner herein has filed the suit O.S.No. 124
of 2010 on he file of the Senior Civil Judge’s Court at
Miryalaguda fc r recovery of Rs.2,74,351/- with interest thereon
and costs stat ng that as per the directives of the respondents,
he has plantced 1.15 lakh plants and supplied them to the
respondents tut the respondents, as against Rs.5,00,000/-,
released Rs.21,83,590/- only and they failed to pay the balance
amount of R¢.2,16,410/-. The said suit was dismissed vide
judgment anc decree dated 24.04.2015. Against that, the=
petitioner, wh is the plaintiff in the suit, has filed Appeal ie.
A.S.No. 4 of 1016 before the VIII Additional District Judge at -
Miryalaguda. While the said Appeal is pending, the present LLA.
is.ﬁled conten ling that the Forest Department entrusted benefit
scheme of gro ving nursery to him for the period QCOS—Q J07 and

under the sai |l scheme, he has grown the plants and supplied
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them to the Forest Department, for which the Forest
Department maintained the records and that he tried his best to
get those records under the Right to Information Act. Hence,
summoning the proposed records / documents is essential to
prove his case in the Appeal.

The Court below has dismissed the said Petition
holding that the petitioner can only adduce evidence in Appeal
as per Order XLI Rule 27 C.P.C. and the Application that is filed
by the petitioner does not satisfy the ingredients of Order XLI
Rule 27 C.P.C. Another ground on which this Application is
dismissed is that the documents sought to be summoned are in
the custody of the respondents who are puBlic officers and Rule
129(3) of the Civil Rules of Practice says that no Court shall
issue summons for production of documents by a public officer
unless it considers the production of original is necessary or is
satisfied that an Application for a certified copy has been duly
made and has not been granted. But it is not the case of the
petitioner / appellant that production of subject documents in
original itself is necessary for deciding the dispute. Learned
Judge came to the conclusion that though it is stated that in
spite of his best efforts, the pétitioner could not secure it,

nothing has been stated or placed on record to show that what



are the efforts that are put in by the petitioner to produce the
documents.

3. Le wned counsel appearing for the petitioner
Sri Kowturu ‘’avan Kumar submits that the learned Judge
without appre iating the affidavit filed in support of the said
Petition has r jected the Application on the ground that the
petitioner did 1ot file any proof to the effect that he tried to get
the records ur der the RTI Act. He submits that the same has
been mentiontd in para 2 of the affidavit. Further, learned
counsel subm ts that the bar under Rule 129(3) of the Civil
Rules of Practi e cannot be a ground to dismiss the Application.
He submits hat without appreciating the necessity and
requirement o the petitioner, which is a genuine one, this
" Application is « ismissed.

4. Th: Application that is filed by the petitioner is
under Order XVI Rule 6 C.P.C. to produce certain documents.
Though the Aj plication is filed under Order XVI Fule 6 CPC.,
the petitioner 1 ‘ants to adduce additional evidence i1 the Appeal
which is gover1 ed by Order XLI Rule 27 C.P.C.

S. O der XLI Rule 27 of the CPC. reads as under:

Pro Iuction of additional evidence in Appellate Court:- (1)

The parties to an appeal shall not be entitled to produce
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additional evidence, whether oral or documentary, in the
Appellate Court. But if---

(a) the Court from whose decree the appeal is preferred has
refused to admit evidence which ought to have been admitted, or

(aa) the party seeking to produce additional evidence, establishes
that notwithstanding the exercise of due diligence, such evidence
was not within his knowledge or could not, after the exercise of
due diligence, be produced by him at the time when the decree
appealed against was passed, or

(b) the Appellate Court requires any document to be produced or
any witness to be examined to enable it to pronounce judgment,
or for any other substantial cause,

the Appellate Court may allow such evidence or documents to be
produced or witness to be examined.

(2) Whenever additional evidence is allowed to be produced by an
Appellate Court, the Court shall record the reason for its

admission.”

The petitioner to satisfy or to maintain

the

Applfcation under Order XLI Rule 27 to adduce additional

evidence at the appellate stage has to first satisfy the Court that

in spite of his due diligence, he could not adduce such evidence

before the Court. This fact has not been mentioned. Even this

Application he could have filed before the trial Court at that

point of time. When once the suit is dismissed and it is at the

appellate stage, filing this sort of an Application is not within

the purview of Order XLI Rule 27 C.P.C. As the petitioner failed

to satisfy the requirement under Order XLI Rule 27 CPC., the

Court has rightly dismissed the I.A. filed by him. This Court



therefore, does not find any reason to interfere with the well-

considered orde - passed by the Court below.

7 The Civil Revision Petition is accordingly clismissed.

There shall be 1 o order as to costs.

8. Corsequently, the miscellaneous Applications, if
any shall stand closed.
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