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ORDER
1. These appeal s raise an interesting question of

the interplay between section 15A, as anended in the
year 2002, and Secti on 15J of t he Securities

Exchange Board of India Act, 1992 (in short 'the SEB

Appel I ant (s)

Respondent ( s)

Appel | ant (s)

Respondent ( s)

Appel | ant ('s)

Respondent ( s)

and



Act’)

2. The bri ef facts necessary to under st and t he

present controversy are that the appellants before us

made certain pur chases of shares of t he Brijlaxm
Leasi ng and Fi nance Conpany bet ween Cct ober and
Decenber, 2012. On 16th June, 2014, in Civil Appea

No. 14730 of 2015, a show cause notice cane to be

i ssued by the respondent SEBI to the appellant under

Rul e 4(1) of the Securities and Exchange Board of

I ndi a (Procedure for hol di ng i nquiry and i mposi ng
penalty by adjudicating officer) Rules, 1995 for the

al l eged violation of the provisions of Regul ations

13(4), 13(4A) and 13(5) of t he Securities and
Exchange Boar d of I ndi a (Prohi bition of I nsi der

Tradi ng) Regul ati ons, 1992.

3. A detailed reply was filed by the appellant to
t he show cause noti ce, on 13th August , 2014,

submitting that there was no intention to viol ate any
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rule or regul ation. The entire transaction val ue of
pur chases and sal e of t he shares did not exceed
Rs. 55, 000/ -. It was further submitted t hat t he

transaction was neither made with a view to make any
di sproportionate gain or unfair advantage nor was it
for the purpose of causing any loss to investors.

The default, if any, was a technical default that did

not call for any penal action

4. The Adj udi cati ng Oficer, by vari ous orders
i mposed a penalty of Rs.5 lacs, 7 lacs and 11 | acs

respectively, in the three civil appeals, before us.

An appeal nmade to the Securities Appellate Tribuna

suffered t he same fate, and was di sm ssed by t he



Tribunal stating that there is no dispute that there
was violation of mandatory regul ations, and that in

any case, a penalty of Rs.one crore could have been

i nposed on facts, whereas, in fact, the Adjudicating
O ficer penalised the appellants with a penalty of

Rs.5 lacs, 7 lacs and 11 | acs respectively, which

cannot be said to be excessively har sh or
unr easonabl e.
5. It is these judgnents of the Securities Appellate
Tribunal, Minbai that have cone up before us in these
appeal s.
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6. Lear ned counsel appeari ng on behal f of
appel I ants has ar gued t hat Section 15A, after
amendnent in 2002, whi ch was t he | aw unt i
section was further anmended in the year 2014, would
undoubtedly apply to the present facts of the case.
However, |earned counsel subnmitted that Section 15A
woul d, at all tines, have to be read with Section 15J
of the SEBI Act and that, this being so, it is clear
t hat the violation of t he regul ati ons bei ng
techni cal , and not i nvol vi ng any di sproportionate
gain to the appellant, or unfair advantage or loss to
any investor, SEBI was not, in the first instance,
correct in inposing any penalty at all. According to

the | earned counsel for the appellants, the defaults
that were made were technical, and were made on three
days only, and there was no repetitive nature of any

default as well.

7. M. C U Singh, |earned senior counsel appearing
on behal f of the respondent SEBI has placed before us
a judgnent of a Division Bench of this Court titled

as SEBI Through its Chairman versus Roofit Industries

t he

t he

only



Limited, reported in 2015 (12) SCALE 642.

has poi nt ed out, one may say fairly,
observations made in par agr aph 5
j udgnent woul d compl etely forecl ose

made by the | earned counsel for the appellants in the
5

present cases, but that these observations nmay not
constitute the ratio of the judgnent for the reason
that the judgnent ultimately construed Section 15A

prior to its amendnment in the year 2002

8. It is necessary at this juncture to
paragraphs 4 and 5 of the aforesaid judgnent in order

to first ascertain as to what this
stated : -

"4, W find nerit in the contentions of

| ear ned seni or counsel for the appellant
that the penalty inposed by the Adjudicating
O ficer should not have been reduced on
whol | y extraneous grounds not nentioned in
Section 15J of the SEBI Act. Section 15J
reads thus :

15J. Wil e adjudging the quantum of penalty
under Section 15-1, the adjudicating officer
shal | have due regard to the follow ng
facts, namely :-

a. t he
anount  of di sproportionate
gain or unfair advant age, wher ever
quantifiable, nmade as a result of the
defaul t.
b. t he anount of | oss caused to an

i nvestor or group of investors as a result
of the default;

c. t he repetitive nat ure of
defaul t.
The use of the word "nanely’ indicates that
these factors alone are to be considered by
the Adjudicating Oficer. Bl ack’ s Law
Di ctionary defines "nanely" as "by name or
particul ar nention. The termindicates what

is to be included by nane. By contrast,
i ncl udi ng inplies a parti al list and
i ndi cates sonething that is not listed.” In

this context, we find no reason to read
"narel y" as "including", as |earned senior
6

counsel for the respondent woul d have us do.

M. Singh
to us t hat
of t he sai d
t he argunent s
set out
Cour t has

t he



5. It woul d be apposite for us to begin
our analysis of the penalty to be inposed by
| ayi ng out Section 15A(a) as it stood
subsequent to the 2002 anmendnent, for the
facility of reference:

15A. If any person, who is required under
this Act or any rules or regul ati ons nade
t her eunder, -

a. to furnish any docunent, return or
report to the Board, fails to furnish the
same, he shall be liable to a penalty of one
| akh rupees for each day during which such
failure continues or one crore rupees,

whi chever is |ess;

In the connected appeals before us, the

appel I ant has inposed a penalty of Rs.75

| akhs despite the failure having continued

for substantially nor e t han 75 days.
Learned seni or counsel for the appellant has
contended that the appellant has discretion

to impose a penalty bel ow t he nunber of days

of def aul t regardl ess of t he wor ds
"whi chever is |ess". He has argued that
there woul d be no purpose to Section 15J if

the Adjudicating Oficer’s discretion to fix

t he quantum of penalty did not exist, and

that such an interpretation woul d render

certain Secti ons of t he SEBI Act as
expropriatory | egi sl ation due to t he
crippling penalties they would inpose. W
do not agree with these subm ssions. The
clear intention of the anendnment is to

i mpose har sher penalties for certain
of fences, and we find no reason to water

t hem down. The wording of the statute

clarifies that the penalty to be inposed in
case the of fence continued for over one
hundred days is restricted to Rs.1 crore.

No scope has been given for discretion

Prior to the amendnent, the section provided
for a penalty "not exceeding one |lakh fifty
t housand rupees for each such failure", thus
giving the appellant the discretion to

deci de the appropriate anount of penalty.

In this context, the change to | anguage

whi ch does not repose any discretion is even

7
nmore  significant, as it i ndi cates a
| egislative intent to recall and renove the
previously provi ded di scretion

Additionally Section 15J existed prior to

t he anendnent and was relevant at that tine
for adjudgi ng quantum of penalty. Once this
di scretionary power of the adjudicating

of ficer was wi thdrawn, the scope of Section
15J was drastically reduced, and it became
rel evant only to the Sections where the

Adj udi cating Oficer retained his prior

di scretion, such as in Section 15F(a) AND
Section 15HB. Thi s ought to have been
reflected in the | anguage of Section 15-1
but was clearly overl ooked. Section 15J has
becone rel evant once again, subsequent to



the Securities Laws (Amendnent) Act, 2014,
whi ch changed Section 15A(a), with effect
from8.9.2014, to read as follows :-

15A. Penalty for failure to furnish
information, return, etc. - If any person
who is required under this Act or any rules
or regul ati ons made thereunder :-

a. to furnish any docunent, return or
report to the Board, fails to furnish the
sane, he shall be liable to a penalty which
shall not be less than one | akh rupees but
whi ch may extend to one | akh rupees for each
day during which such failure continues

subj ect to a maxi num of one crore rupees;

The purpose of amendnent was clearly to
re-introduce the discretion of the adjudicating
O ficer which was taken away by the SEB
(Anendnent) Act, 2002. Had the failure of the
respondent taken place between 29.10.2002 and
8.9.2014, the penalty ought to have been Rs.1
crore, wi t hout t he possibility of any
di scretion for reduction."

9. Two things have been clearly stated by this Court

in o] far as
Secti on 15J is

i ndi cated that by the

in Secti on 157,
penal ty under Section

the three factors set

t he amended Secti on 15A read w th

concer ned. First, this Court has

use of the expression "nanely"
8

SEBI in adj udgi ng t he quant um
15A can have due regard only to

out therein and not to other

of

rel evant factors as the expression "nanely" cannot be

equat ed with t he expr essi on "incl udi ng", bei ng an

exhaustive provision on the subject matter covered by
t he provi sion. This Court has also clearly held that
Section 15J would suffer an eclipse for the period

2002 to 2014

i nasnmuch as t he intention of t he

Legi sl ature, by anmendi ng Secti on 15A, seens to be

that no scope for any discretion for this period is
to be exercised, if in fact, there is any infraction
of Rul es or Regul ations. This Court clearly held

t hat t he di scretionary power of t he Adj udi cati ng

O ficer having been w thdrawn, the scope of Section

15J woul d correspondi ngly stand drastically reduced.



10. Prima facie, we find it alittle difficult to

subscribe to both the views contained in paragraph 4

as well as in paragraph 5 of the said judgnent. The
expression "shall have due regard to" is a very known

| egi slative device used fromthe tine of Julius v

Bi shop of Oxford (1880) LR 5 AC 214 (HL), and

followed in many judgnents both English as well as of

our Courts as wor ds vesting a di scretion in an
Adj udi cating O ficer. The question which arises in
t he pr esent appeal s is whet her t he expressi on
9
"namel y"* fixes the discretion which can be exerci sed
only in t he ci rcunst ances ment i oned in t he three

cl auses set out in Section 15J, or whether it would

al so take into account other relevant circunstances,

having particular regard to the fact that it is a

penalty provision that the Court is construing. As
this needs to be authoritatively deci ded for t he
future, it would be better if we refer it to a |arger

Bench for such authoritative pronouncenent.

11. We also find it a little difficult to accept what

is stated in paragraph 5 of the judgnent. It is very
difficult, keepi ng in Vi ew, particularly, t wo
i mport ant | egal facets - one t he doctri ne of

har noni ous construction of a statute; and two, the

fact that we are construing a penalty provision of a

statute which is to be strictly construed, Section

15A, post anmendnent in 2002, is suddenl y gi ven a
pride of place, and Section 15J is nade to yield

entirely to it. The famliar expressi on
"not wi t hst andi ng anyt hi ng cont ai ned" does not appear

in the amended Section 15A This being the case, it

isalittle difficult to appreciate as to how one can



construe Secti on 15A, as anmended, in i sol ation
wi thout regard to Section 15J. In fact, the facts of

the present case would go to show that where there is

al | egedly only a techni cal defaul t, and t he three
10

par aneters of Section 15J woul d al | egedly be

satisfied by t he appel I ant s, nanel vy, t hat no

di sproportionate or unfair advantage has been made as

a result of the default; no | oss has been caused to

an investor or group of investors as a result of the
default; and there is in fact, no repetitive nature

of default, no penalty at all ought to be inposed.
What has been done by the appellants here is to fai

to adhere to Regul ation 13, as alleged in the show

cause noti ce, whi ch failure has occurred on three
days and consequent |y, has al | egedly not been
repeated by the appellants anytinme thereafter. | f

we were to read Section 15A, as amended in 2002, in

the manner suggested by the Division Bench of this

Court, it may lead to anomal ous results in that the

effect of continuing failure to adhere to statutory

regul ati ons al | eged to have been conti nued wel |
beyond the period of three days, and which continues

till this day, has Rs.1 | akh per day as the m ni num

mandat ory penal ty under the provisions, which would

culmnate in the appellants herein having to pay Rs.1

crore in each of the three appeals. We do not think

t hat this could have been t he i ntention of t he
Par | i ament in enacting Secti on 15A, as anended in
2002. W al so f eel t hat on t he assunption t hat

paragraph 5 of the judgnent is correct, it would be

very difficult for Section 15A to be construed as a
11

reasonabl e provision, as it would then arbitrarily

and di sproportionately i nvade t he appel I ant s



fundanental rights. Thi s being the case, on both the
concl usi ons reached by this Court in paragraphs 4 and

5, as stated by us herei nabove, these natters deserve

consi deration at the hands of a |l arger Bench. The
Regi stry is, accordi ngly, directed to pl ace t he
papers of t hese appeal s bef ore Hon' bl e t he Chi ef

Justice of India for placing these matters before a

| ar ger Bench.

12. Interim orders passed by this Court shal |

continue to operate.

(KURI AN JOSEPH)

........................ J.
( ROHI NTON FALI NARI MAN)
New Del hi ,
March 14, 2016
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| TEM NO. 49 COURT NO. 11 SECTI ON XVI |
SUPREMECOURTOF I NDI A
RECORD COF PROCEEDI NGS
Civil Appeal No('s) . 14730/ 2015
S| DDHARTH CHATURVEDI Appel | ant (s)
VERSUS
SECURI TI ES AND EXCHANGE BOARD OF | NDI A Respondent ( s)

(with office report)

W TH
C. A No. 14728/2015
(Wth appln.(s) for c/delay in re-filing appeal and Ofice Report)

C. A No. 14729/2015
(Wth appln.(s) for c/delay in re-filing appeal and Ofice Report)

Date : 14/03/ 2016 These appeals were called on for hearing today.

CORAM :
HON BLE MR JUSTI CE KURI AN JOSEPH
HON BLE MR JUSTI CE ROHI NTON FALI NARI MAN

For Appellant(s)

Purvi sh Jitendra Ml kan, Adv.
Jitendra M Mal kan, Adv.
Dharita Ml kan, Adv.

Aruni ma Si ngh, Adv.

FHSS



Sangya Arora, Adv.
For Respondent (s)
Chander Uday Singh, Sr. Adv.
Prat ap Venugopal , Adv.

Sur ekha Raman, Adv.
Purushott am Kumar Jha, Adv.
Ni hari ka, Adv.

r Ms. K J. John & Co., Adv.

JFSFSS &

UPON hearing the counsel the Court nmde the follow ng
ORDER

These matters deserve consideration at the hands of a
| ar ger Bench. The Registry is, accordingly, directed to pl ace
the papers of these appeals before Hon ble the Chief Justice of
India for placing these matters before a | arger Bench
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Interimorders passed by this Court shall continue to

oper at e.
[ RENU DI WAN] [ SUKHBI R PAUL KAUR]
COURT MASTER A R -CUMP. S,

(Signed reportable order is placed on the file)



