
THE HIGH COURT OF SIKKIM ; GANGTOK

WRIT PETITION (C) NO. 9 OF 2003

In the  m atte r of a  petition  u n d e r Article 226 of 
the  C onstitu tion  of India.

and

in the  m atte r of
Nilam G hatani,
S /o  Late C h an d ra  Kr. G hatani,
Laboratory A ttender,
Spices Board a t Y akthung House,
Tadong, Gangtok
E ast Sikkim .... P etitioner

VERSUS

The Spices Board,
G overnm ent of India,
M inistry of Com m erce and  Industry ,
T hrough its  Chairrnein,
S ug an d h a  B haw an, N.H. By-pass,
P.B. No. 2277, Palarivattom  P.O.
Cochin -  682 025.

The Secretary,
Spices Board,
G overnm ent of India,
M inistry of Com merce,
S ugandha Bhaw an,
N ational Highway, By-pass,
P.B. No. 2277, Palarivattom  P.O.
Cochin -  682 025.

The D eputy D irector (Res),
Spices Board, ICRI, RRS,
Y akthung House, 2 ^  ̂ Floor,
Tadong, P.O. Tadong,
E ast Sikkim.

The D eputy Secretary,
D epartm ent of Personnel, A dm inistrative 
Reforms & Training,
G overnm ent of Sikkim,
G a n g to k - 737 101,
E ast S ikkim . .... R espondents



For the petitioner 

For the  responden ts

A. Moulik, Advocate.

M essrs S. P. W angdi, Advocate- 
GeneraJi w ith K arm a Thinlay, 
A ssistan t G overnm ent Advocate.

PRESENT: THE HON^BLE SHRI JUSTICE R. K. PATRA, CHIEF JUSTICE.
THE HOFTBLE SHRI JUSTICE N  SURJAMANI SINGH, JUDGE.

D a te  o f  ju d g m e n t:  21"^ M ay, 2 0 0 4 .

J U D G M E N T
R. K. PATRA. C.J.

In th is  w rit petition th e  petitioner seeks quash ing  

of the  m em orandum  dated  21 .3 .2003  (annexure 7) by w hich 

h is services as  a  Laboratory A ttender have been  te rm inated  

w.e.f. 31 .3 .2003.

2. The case of th e  petitioner is th a t he after passing

Class XII exam ination got h is nam e registered  w ith the 

Em ploym ent Exchange a t G angtok as  a  non-local 

unem ployed person. The Secretary  of the  Spices Board 

(respondent no. 2) in h is le tte r da ted  4 .6 .1997  (annexure 1) 

requested  the  D eputy Secretary, D epartm en t of Personnel, 

A dm inistrative Reforms and  Training, governm ent of Sikkim, 

Gangtok (respondent no. 4) to forward list of su itab le  

cand idates for filling u p  th ree  vacancies in  the  p o sts  of 

Laboratory A ttenders. Requisition v/as also sen t to th e  local 

Em ploym ent Exchange indicating th e  above vacancy position 

and  to sponsor su itab le  cand idates. On receip t of the  le tte r 

(annexure 1) the  s ta te  governm ent forw arded a  list of 

cand idates including the  petitioner to the  appropria te  

authority. The A ssistan t D irector (Per) of the Spices Board



in m em orandum  dated  16.9.1997 (annexure 2) d irected the 

petitioner to ap p ear for a  te s t/in te rv iew  for the  post of 

Laboratory A ttender on 14.10.1997. Accordingly he 

appeared  in the  interview  and  having been  found qualified, 

w as appointed as per m em oreindum  dated  31 .10 .1997 

(annexure 3) as  a  Laboratory A ttender in the  Spices B oard in 

the scale of pay of R s.775-12-955-E B -14-1025 (pre-revised). 

He jo ined  the post in the  Office of D eputy D irector (Res), 

Spices Board on 13.11.1997. In p arag rap h  2(i) of the  

appoin tm ent order, it w as m entioned th a t th e  post w as 

tem porary an d  the  appoin tee would be on probation  for two 

years from th e  date  of h is joining. On 13.11.1999 he 

com pleted the probationary  period of two years. While the 

m atte r stood th u s , the  petitioner received m em orandum  

dated  11.11.1999 (annexure 4) in tim ating  to him  th a t  h is 

tem porary  appo in tm en t a s  Laboratory A ttender w as against 

a  vacancy resu lting  from prom otion m ade u n d e r  the  DBT 

project “Tissue C ulture Large-Cardam om  Product P lan” up to

31.3.2001 an d  as  such  h is appo in tm en t w as upto

31.3.2001. On receip t of the  above m em orandum  the 

petitioner subm itted  a  rep resen ta tio n  on 30 .11 .1999 to the 

Secretary, Spices Board (respondent no. 2) urging th a t h is 

appoin tm ent w as no t in any project nor w as it upto

31.3.2001. W hen he p ro tested  a t the  above te rm s and  

conditions by m aking an o th er rep resen ta tion , he w as again 

inform ed th a t h is appo in tm ent w as u n d e r the aforesaid



project and  h is services would s tan d  te rm ina ted  w.e.f.

31.3 .2001. He continued  in the  post even after M arch 2001 

b u t he w as shocked to receive the  im pugned order.

3. The contesting  resp o n d en ts  have filed the ir

counter-affidavit. Their case is th a t the  petitioner and  

B irendra Daingal (petitioner in w rit petition no. 8 of 2003) 

were the two cand idates selected for appo in tm en t as 

Laboratory A ttenders. The th ird  vacancy could no t be filled 

up  in the  first in stance  due to non-availability of su itab le 

candidates. Therefore it w as again advertised. Having 

regard  to th e  economy considerations th e  said vacancy 

(third) w as eventually no t filled up . By sheer inadvertence 

and  oversight the  ac tual position w ith regard  to the  n a tu re  of 

the  posts of Laboratory A ttenders w as no t m entioned in the 

le tte r (annexure 1) an d  requisition  as well a s  in the  

appoin tm ent order (annexure 3). Three vacancies in the 

posts of Laboratory A ttenders arose due to tem porary  

prom otion of Laboratory A ttenders a s  Ju n io r  Technical 

A ssistan ts u n d er the  DBT project “T issue C ulture Large- 

Cardam om  Product P lan” sanctioned  by the  D epartm ent of 

Bio-Technology of th e  M inistry of Science an d  Technology, 

G overnm ent of India. The period of the  project as  

sanctioned by the M inistry w as for five years  ending on

31.3 .2001. W hen the  period of the  project w as to expire on

31.3.2001. the  two Laboratory A ttenders who were prom oted 

as Ju n io r Technical A ssistan ts were liable to be reverted  as



Laboratory A ttenders on 31 .3 .2001. The ten u re  of the  

project w as fu rth e r extended from 1.4.2001 till 31 .3 .2003. 

Ultimately, w ith the  final expiry of the  period the  Laboratory 

A ttenders who were prom oted as Ju n io r  Technical 

A ssistan ts were to be reverted as  Laboratory A ttenders and  

therefore the  service of th e  petitioner w as to be b rough t to

an  end.

4. The sho rt question  th a t a rises for consideration

is w hether the  appo in tm ent of th e  petitioner w as aga in st a  

substan tive  post in the  regu lar estab lishm en t or w as it 

u n d e r  the DBT project “T issue C ulture Large-Cardam om  

Product P lan”. Admittedly in the  le tte r w ritten  to th e  D eputy 

Secretary  (annexure 1) and  in the  requisition sen t to the 

Em ploym ent Exchange the re  w as no indication abou t the 

n a tu re  of posts of Laboratory A ttenders. Even in the 

appoin tm ent order issued  to the  petitioner the re  w as no 

m ention th a t h is appo in tm ent w as in any project. On the 

contrary  it w as ind icated  th e re in  th a t  the  post of Laboratory 

A ttender w as a  tem porary  one and  the  appoin tee would be 

on probation for a  period of two years  from th e  date  of h is 

joining the  post. The s tan d  of the  Spices Board is th a t  by 

m istake and  th rough  inadvertence the  ac tu a l position w ith 

regard  to the n a tu re  of post of Laboratory A ttenders w as not 

s ta ted  in any of the  above docum ents.

Can it be said th a t  th e  s tan d  tak en  by th e  contesting  

responden ts in the  counter-affidavit th a t the  appo in tm en t of



the petitioner w as in the project is an  after-thought? From 

the m ateria ls  as  available on record we canno t hold th a t the 

plea of the Spices Board is an  after-thought or a  false one. 

This is quite evident from the  m em orandum  issued  as back  

as on 11.11.1999 (annexure 4) w herein  it w as clearly 

brought ou t th a t the  appo in tm ent of the  petitioner as  

Laboratory A ttender w as against a vacancy resu lting  from 

prom otion m ade u n d e r  the  DBT project “T issue C ulture 

Large-Cardam om  Product P lan”. By th is  tim e there  w as no 

cloud of litigation hovering around  th e  parties. The above 

project w hich w as up to  31.3.2001 la ter cam e to be extended 

for a  fu rth er period of two years, i.e., up to  31 .3 .2003 . The 

vacancies arose consequen t upon  tem porary  prom otion of 

th ree  of the  regu lar Laboratory A ttenders as  Ju n io r  

Technical A ssistan ts u n d e r the  aforesaid project. W ith the 

closure of the  project those tem porary  prom otees were liable 

to be reverted to the ir substan tive  posts of Laboratory 

A ttenders. Therefore the  petitioner who w as tem porarily 

appointed in the  tem porary  vacancy of Laboratory A ttender 

had  to face re trenchm en t. The appo in tm ent of the  petitioner 

as  Laboratory A ttender w as co-terrninus w ith the  ten u re  of 

the project. With the  closure of the  project the  service of the 

petitioner h ad  to be b rought to an  end. In these  

circum stances, we do no t find any illegality in the  im pugned 

order.



5. D uring the  pendency of th e  w rit petition, we

w anted  to know as to w hether any schem e h as  been  m ade 

^by th e  Spices Board to accom m odate th e  re tren ch ed  

personnel like the  petitioner. The Secretairy of the  Spices 

Board in le tte r dated  16.4.2004 inform ed th is  C ourt th a t no 

such  schem e h as  been  m ade. In th e  said  le tter, it w as 

s ta ted  th a t the re  is no vacancy a t p resen t to absorb  the  

petitioner aga in st any regu lar post. We m ay note th a t  

petitioner served the  Spices Board for abou t six years  an d  in 

the  m eantim e he h a s  becom e over-aged for any o ther 

em ploym ent. We therefore direct the  contesting  resp o n d en ts  

to consider first the  case of the  petitioner for appo in tm en t in 

the event vacancy arises in  any post in  the  category of G roup 

D in the  n ea r fu tu re  no t a s  a  fresh  cand idate  b u t as  a  

re trenched  hand .

6. In the  resu lt, the  w rit petition is d ism issed  being

devoid of m erit. There shall be no order a s  to costs.

 ̂ , I agree.

• * -at'

Dictation tak en  
&

typed by me 
D ipak S aha

( R, K. jPatra ) 
Chief Justice

2 1 .0 S.2 0 0 4

( N, Surjam^ni Singh ) 
Judge
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