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Wiit  I>etitl.on  (C`)  No.  66  or2000.

SIH.I.   Pi.ciii   Nai..ivali  I'I..itllitiil

Son  oI` Shri  K.wi.  Pi.adl`z`n

Resi.(lellt  of` Mzuig<in,  North  sI.kki.in.                         Pe(I.li.oner.

VERSUS

I.             Stcitc  ()``Sikkim

tlii-oiigh  C`lH.el` Sccretal.y

G()\'erl`mei`t  of` Sikkim

G.1,,g,(,k.

Sec!.etar\J

Dep<ii-tmeiit  of Ediicatiol`

Go\.eH`meiit  o`` SI.kkilii

G:,,,glob.

3.             Sec`i.clar\'

Dci)z`rtment  of Pcl-soiiliel,  A.R.  &  Ti-g

Govci.itmcil(  orsikkim
(;:,,,gl,,k.

4.           I'i.iJicipzil  chiefconserva'oi. of

Fol.es{-cum-Seci-elai)'

Foi.est  Dep{irlmeiil

Go\'ei.nmeilt  of Sikkim
G.1,|Qtok-.

Sec`rc{ai.\'

Po\\.ei.  L)epartmcnt

Gt)\.emmeiit  of sikkim
Ga,,gtok. Respolidents.



Wiit  I'eiitioii  (C`)  No.  67  or2000

KI`elii.L3til`tidiil.Kai.ki

Son  of`1ate  K.B.  Kai.ki

Resi(leiit  of Tintek  Biisty
5"  Mile,  M:`i`(lir  Coi``i)lcx

East  Sl.kkilli.

VERSUS

I.           State  ofsikkim

tlu.oiigh  Chiel` Seci.etar},'

Goveri`meilt of Sikkim
Gangtok.

...            Petitiolle'-

Secl.et{ir\t

Depai-tmel`t  of E{l`ic`ation

Go\i.ei.iiiiiciit  ol` Sikkim

G.1,,.utok.

3.             Sccl.cltll.}'

Department of I'ei-solmel, A.R.  & Trg.
Go\'eriimeiit  oI`Sikkim

Ga,,gtok.

4.           I'rilicipal  cliiel`Coiiservator of

Forest-ciim-Secrettir}'
Foi.est  Dei)cii-tmeiit

Go\.ei.nii`ei`t  of Sikkim

Ga,,gtok.

S|,I.I.elar\.

I}o"e,-I)c.p:,,-t,,,I,,,t

Go\.emmellt  ol. .Sitkim
G`1ng'ok. Respoiidents.



Wiit  I'e(ition  (C)  No.  68  o(`2000

I'iiitso  I)om€``  I,e!)ch:I

Daiighter of Naksiik Lepcha
Resi(lent  t)I` Cjting}'ap  Biisty
N{imc`Iii,  Soiitli  SI.kkl.in.

VERSUS

I.             State  ol`SI.kkim

tlii-oiigh  CIH.e`` Seci.etar\'

Go\.ei-nmei`t  ()I. Sikkim

Gal,gtok.

Secl.etar\.

Depai-tin-eiit  of Ed`ication
G()\.eiiHiient  of sI.kki.in

Gi,,,gtok.

`.®

®

I)etj(i()']er.

3.            Secl.etar\.

Deijai-tn`.ei`t  or Persoi`iiel,  A.R.  & Trg.

Go\'eii"iicli`  of sikki.in
Ga"g'ok.

4.           I'Iiiicii)ill  cliicfcoiiservator of

F{)re`st~ciim-Secre({ir\'

Foi.est  De|)ai-`melit

Go\'emmeiit of Sikkim
Ga,,g'ok.

5.           Secrettir\.

I)o"l.,.  I)el,:,r,mc"I

Go\.ei-niiieiit  of`SI.kkim

Ga,,gtok. ...           Res|)ondeiits.



wiit  I>c`iitioii  (c)  No.  69  t>r2o()o

Ms.  Soiigiiiit  Lepclia
Daugliter of Sl`ii  Killchok Lepcha
Resident  ofsingliik,  Noilh  sikkim.                        Petiti.oiier.

VERSUS

®

I.             St<ite  ol`Si.kkim

tlil.ough  C`hier Secl.etaiy
Go\'ei.iimcii(  oI`Sikl<im

Gi,,,g,ok.

?            Secretai`.

I)ei){H.Hn-enl  ol` Ediicatioii

Got.emmeiit of Sikkim
G.1,,g'ok.

3.            Secl.etar\.

Departmeiit of Personnel, A.R.  & Trg.
Govei.imleiit  of Si.kkim
Gal,gtok.

4.           Pri.Iicipal  chiefcoiisei.valoi.of

I.-0,L`.`l-C„",-.Scc.,.l`,:"-)'

I.'o,.esH)e',a,.,,,,c,it

Go\.emment  of Sikkim
Ga,,gtok.

5.            Seci.ettil`.-

l'ou ei.  L)ci):`rtmei`(

(i,,\c,.,,,,,e1''(,1`.\1'klii''1

|;i,"g(l,k. Res[]()iideiits.



W[il   I,l,titi(,11   (1`)   N().   7()  ()1`2()()()

Sh,.,'   LJIL!l,n   I):,I.i(„.   I,1,I,1,,,:,

Son  ol` Ni`ll``ii)  ljci)clia

Resitleiit  ol` I lee-G}'atliang

Lo\\'er  Dzt)iigii,  Nollh  sikkim ....          Pelitioner.

VERSUS

I.            State  ol`Sikkim

tlH.oughcliii`l..Sccl.et:u.}.

Go`Jcriimeiit  ol` Sikkim

Ga,,g'ok.

2.             Secrctz`i.\.

Departm-ent of Ediication
Go\.ei.iiment  or Sikkim

Ga,,gtok.

®

Sec`,.eta,.),

Departmeiit of Personiiel, A.R.  & Ti-g.
Govemi]ieiltorsi.kki.in
(;:,,,gl,,k.

4.            Priiici|.:`I  C`liic(`Coiiservator or

FOI.cst-L`iHii-Lseci.el<il.}'

Fol.est  Dii)<ii-tmeiit

Go\.eri`mei`t  of Sikkim
G:,,,g'ok.

`              ,See.I.|,'a'.\.

PO",I.,.  De',:l,.tine,,,

Go\erimielit  of sikkiiii

G`1,,g'ok. Resi)oiidelits.
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WI.it  Peti.lion  (C)  No.  71   of`2000

Ms.  Rekhti  -I`alnting
Wil`c  o(` M.K.  G`ir`u`g

Gimii)a  Gluiri)1iesa}.

Sollll'  Sjkl{il''.

VERSUS

Sl;'tc  ('l`Sikkill'

tnt.t]iigli  l`lii.cl` Scci.ct:]t-\'

Go\.ei-i`mei`t  of Sikkim

G`11,gtok.

I)e'!'tl'o'1er.

2.            Secret<ir\.

Dei)aitn;ei`t  of Ed`ica{ioi`

Go\ erHmc.iit  ol` Sikkim

G`1llu'ok.

3.            Seci.etaii.

Dei)aitn{ei`t  of Pci-soi`i`el,  A.R.  &  Tig.

Go\ ei-iimi`iit  o1. Sitkim

G`1,,g'ok.

l'i inciii:il  Cliicl`Coiisci-v:itol.  ol.

I.`oi.esl-ctilii-.Sec`i.c`l:ii.\'

Foi.est  I)e|)artineol

Go\`eii`mei`t  of Sikkim

Ga"gtok.

5.              Seci.elai-\.

I'o\\.ei.  I)ei)ailmci`t

(;('\1,I.'111'1.Ill()I`.Si'`1\i''1

Ga,lgtl,k. ...           Rcspondeiits.



Writ Petition (C) No.  2 of 200l

Shri Gho G]io Bhutia
Son of Sonaln Bhiitia
Resident Namok
North Sikkim.

VERSUS

•..           Petitioner.

I.          State ofsikkim
thi.oiigh Chief secretary
Goveminent of Sikkim
Gal,gtok.

2.          Secretary
Department of Ediication
Govemmeiit of sikkim
Gangtok.

3.          Secretary
Department of persolmel, A.R. & Trg.
Government of sikkim
Ga,,gtok.

4.         Principal chief conservator of
Forest-cilll]-Secretar)'
Forest Departinent
Govemn`ei`t of Sikkim
Ga,,gtok.

5.            Seci.etar}J

Power Departii`ei`t
Govel.iimeiit  of Sikkim
Ga,,gtok. ...         Respondents.



Writ Petitioii (C) No.  3 of 200l

Shii  Prem  Bahadiir Thatal
Son  of.Sllri  K.B.  Tliatal
Resideiit of Mangshila
North Sikkim.

VERSUS

...          Petitioner

1.           State ofsikkim

tliroiigh Chief Secrelaiy
Go`'emment of Sjkkim
Gangtok.

2.          Secretary
Departli]ei]t of Edilcatioli
Govcmmelit of Sikkiiii
Gangtok.

3.          Secretary
Department of pei.soimel, A.R. & Trg.
Government of si.kkim
Ga,,gtok.

4.         Principal chief conservator of
Forest-ctim-Secretary'
Forest Department
Govemmel`t of Sikkiin
Gangtok.

5,           Sect.etaly

Power Departi]ient
Government of sikkjm
Ga,,gtok. ...         Respondents.



Coram:
The Hon'ble Mr. jiistice Anup Deb, Jiidge.

Present: Mr.  8.  Shar]na. Advocate for the petitioners.

Mr.   S.P.   Wangdi,   Advocate   General   with
Mr.   Kamia   Thjl]Iay,   Assl.slant   Government
Advocate for the respondents.

Mr.    C.L.    Shanna,    Additional    Secretary,
Department  of Personnel,  A.R.  &  Training,
Government of Sikkiin in persoii.

Mr.       T.N.       Pradhan,      Joint       Secretary,
Education      Departmeiit,      Govemmel`t      of
Sikkim  ill  pei.sol`.

I)El). J.

Date on which Ji`dgrnent is reserved :  8th October 2001.

Date of Decision :  12th October 2001.

U  D G  M  E N '[`

.,.
AIl    these   wri.t    petitions   are   disposed   of   by   this   coln]non

judgmel,t.

2.          By    fililig    these    \\'rit    petitions.    the    petitioners    prayed    for

directions   for  regiilarisation   in   the  posts  of  Gradiiate  teachers  froin

their  date  of appoiiltiiielit  oll  ad-hoe  l)asis.     I.`iirther  prayer  was  made

\
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that   they   are  entitled   be   regillarjsed   to   tlie   post   of  teachers   before

appointment    of   fresh    gradiiate    teacliers.       The    lneinorandum   of

appointment coiitains the followiiig conditions:  -

(i)        The   appoiiltmeiit   will   be   on   ad:hoe  basis  for  a  period

effective froin the date ofjoinilig till  Deceinber  1999.

(ii)       The  appointment  may  be  tenninated  during  the  period  at

ally  time  by  giving  30  days  i`otice  by  ei.ther  side,  viz.  the

appointing  aiithority  or  the  appointee,  witliout  assigning

any  reason.    Tlie  appointing aiithority,  however,  reserved

the   riglit   of   terminatillg   the   service   of   the   appointee

forthwith  or  before  the  expiry  of the  stipulated  period  of

the notice.

(ii!)      The  appointment  cam.es  witli  the  lI.ability  to  serve  in  any

part  ol`Sikkim.

(iv)      Other   conditioiis   of  service   will.be'govemed   by   the

relevant rilles in force froin time to time.

The   petitioners   entered   into   agreemeiits   of   appointlnel"   on

diverse  dates  in  Ma.y   1998  and  June   1998  wliich  stipulated  that  llle

Goverlmlelit    of   Sikkim    \vas    uilliiig   lo   api)oil"    tlie   petitioners   as

\



teacher  on  Rs.5500-175-9000  scale  of pay  in  the  schools  full  by  the

Ediication   Departine.nt   iinder   the   control    and   siipervision   of   the

Director   of  Education.   Tlie   petitioliers   \vere   willing   to   accept   the

employme!it   offered   by   the   Director  of  Education,   Govemlnent   of

Sikkiili.    The  appointinent  shall  be  purely  temporary  for a period with

effect l`rom the date ofjoil]ing ti.lI  Deceinber  1999.

4.          Tlle  petitioiiers  were  claiming  regiilarisation  of thel.r  service  as

Gradiiate     Teachers     (Arts)     ill     the     Departmelit     of    Education,

Govemnent   of  Sikkiin   on   the   ground   that   tliey   have   served   as

GI.aduate  Teacher  (Arts)  oli  ad-hoc  basis  I`or  aboi"  two  years.    The

petitioners   were   appoiiiled   as   Grad`iale   Teachers   (Arts)   on   ad-lloc

basis with effect from tlie date of joining till 3 ls` Decelnber  1999.   The

tenns and coiiditions of appoilitment `vas issued to the petitioners vide

iiiel]`oraiidilm    of    appojittii]elit.     ']`Iie    petl.t].oliers    also    entered    into

agreeinents  of appointinent  with  the  Director,  Education  Departlnent,

Govenrment  of SI.kkim  on  diverse  dates  jn  May  1998  and June  1998.

The    petitioliers    accepted    tlic    mcmoraiidiiiti    ai]d    aner   s].gnii]g   the

agreelnents,  tlle  petitioners  \`.ere  iss`ied  fomial  letters  of appointment.

The   ad-hoc   services    of   tl]e   petitioners   \vere   temiinated   on   30u`

Novel)]ber     1999    j[tste€}d    of   31`'    DCL`eiiil>cr    1999    as    tl]e    acadei]i].c

\
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session  was  coiniiig to  an  end  on  4`'`  December  1999.    Since,  after 4th

December  1999,  the  s.el`'ices  of the  petitioners  were  not  required and

collsidering   tlie    financial    biirden,    the   respondents   tenninated   the

services of the petitioiiers ai`d other ad-hoc teachers on 30`h November

1999.   Tlie  recruitment  of GI.adiiate  Teachers  (Arts)  jll  the Departineilt

of  Education,  Government  of  Sikkim  is  governed  by  the  Education

Departlneilt    (Gradiiate    aiid    Post    Grad`iate   Teachers)   Recruitmei]t

Rules,   ]991.      The   said   rilles   calTie  into   force   w..th   effect   fro|n  3rd

Deceinber  1991.     The  aforesaid rules provides method  of recruitlnent

as  80  %  by  direct  recniitment  and  20  °/o  by  proinotion  failii]g  which

loo  °/o  by  direct  recrul.tment.      The  Elnployment  Notice  publisl]ed  by

the   Director,   Ediication   Departlnent   shows   that   the   selection   of

candidates  will  be  made  on  the  basis  of written  examl.iiations  tlirough

open   competitive   examiiiation.      Candidates   who   qualify  jn  written

examinations will  be called for viva-voce.

.

5.         Altogether  there  had  been   14  vacal]cies  of Gradua'te  Teachers

(Ails)   in   the   Dci)artinei`l   of  E(l`ic.itj()n,   Governmciit   of  Sikkim.      In

order   to   fill   up   these   vacancl.es   I.n   accordalice   with   I:ie   Edilcation

Departmellt    (Graduate    alid    Post    Graduate   Teachers)   Recruitinellt

Rules,    1991,   the   lespoii(lents   issued   an   ei]iploymelu   notice   in   the

\
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Llel.ald    Classilied    VOL    XLIV     No.     33.    dated     18`'`    April    2000

(Annexure   R-2).      In   piirsuant   to   the   aforesaid  elnployment  notice,

around  869  candidates  applied  for  the  14  posts  of Graduate  Teachers

(Arts),  which  had  been  advertised.    Oiit  of 869  candidates  who  had

appeared in the written exalnination only 73  were selected for the viva

voce  test.       Oiil  ol` the  73  caiidid€itcs  oiily   14  caiididates  were  finally

selected  against  the  respective  vacancies,  whicli  had  been  advertised.

At  present,  there  are  Ilo  vacant  post  of Gradiiate  Teachers  (Arts)  and

there  are  no  ad-lioc  Grad`iate  Teacher (Arts)  serving in  the  Education

Departinent,  as  all  the  vacant  posts  have  been  filled  up  in  accordance

with     the     Recniitment     Rules,     1991,     after    publication     of    tlie

•  einployment  iiotice.    The  petitioners  in  pilrsilance  of the  einployinent

iiotice     (Almex`ire     R-2)     applied     and     appeared     in     the     written

examination,    biit    the    petitioners    did    not    qualify    in    the    written

exainination and as such were not  selected for the viva-voce test.   The

.

petitiollers  filed  tliese  writ  petitions  for  regularisa{ion  of service.    The

petitioners  have  approached  this  Court   for  regiilarisation   of  service

alter   tliey   l`ailed   to   r.i`ialiI`y   in   tlie   written   test   and,   therefore,   the

I)etitioners   llave  Ilo   right   to  claim   regillarisation.     The  writ   petitions

filed  by  the  petitioi]ers  are  devoid  of any  merit  and  are  liable  to  be

.,.
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dismissed.       Takiiig   tliese   aspects   into   coilsl.deration,   all   these   writ

petitions   were   treated   as   Public   Interest   Litigatioli.      DI.rection   was

given  vide  order  dated  26t!`  December  2000  tl`at  pendiiig  disposal  of

these   writ   petitions,   ad-hoe   appointments   sliall   not   be   made   for   a

period exceeding one year or as prescribed  by the rules and wl]ere rule

is  sjlelit,  tlle  €id-lioc  ai)pointmci"  shall  Iiot  be  in.ade  foi.  more  thali  one

year  all(1  advertisemeiit  sh.ill  be  in.ide  in  the  iiewspai)ers  for  fimiig  lip

of those posts.

6.          It  is  well  settled tliat  the  High  court imist act with due care and

calltion   while   issuing   directions   I`or   regularisation   of  services   and

direction  by  tlie  [Iigh  Coiirt  to  reg`IIarise  imcoiiditjonally  all  persons

who  have  piit  in  one  year's  service  is  not  siistainable.    It  is.  therefore,

iiot    proper    to    issiie    direction    in    respect    of   ad-hoc/    temporary

employees  wolkilig   I`oi.  above  t\`Jo  years  \\Jitli   tl`e   State  Govemlnel"

forregiilarisatioii of service.          It  is  also  well.se.ttled  that  the  role  of

the  Coiirt  is  to  ensure  rule  of law  aiid  to  see  that  executive  acts  fairly.

Tllc   Sill)icmc   C`o`H-t   observed   thtit   if  foi-   an.\J   Icaso„   an   ad-hoc   or

temporaly   emplo.\'ee   is   coiitinucd   for   a   (`aiil.v   long   spell`   eacli   Slate

sholild  frame  scheme  for  regularisation,  if one  is  not  already  invoked

I`or   I-cgiilalisii{ion    ol`   siic`li   cmplo.\.ce.   coiislstent   \\'jth   its   reservation
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policy.  Giliding  principle  regarding  regularisation  of service  has  been

laid  down  by  th?  Siipreine  Court  in  State  of Haryana  and  others  vs.

Piara Singh and others reported in AIR  1992  SC 2130 and soine of tlie

relevant portions of the jiidgment are q`ioted below: -

.............   It   is  the   Executive   again  that  lays  down  the
conditions of service subject, of coi`rse, to a law made by
the  appropriate  Legislatiure.    This  power to  prescribe  the
coi]ditioiis  of ser`'ice  can  be  exercised  either  by  making
Riiles iinder the proviso to Article 309 of the Constitution
or     (in     the     absence     of    such     Rules)     by     issuing
Rules/instriicliolis    in    exercise    of   its   executive   power.
The    Court    coines    ji]to    the    picture    oiily    to    ensiire
observance  of  fimdamental   rights,   statutory  provisions,
R`lles    and   other   instructioi`s,    if   any,    governing   th.e
conditions  of service.    The  inain  concern  of the  Court  in
such  matters  is  to  ensure  the  Rule  of law  and to  see  that
the   executive   acts   fairly   and   gives   a   fair   deal   to   its
emp]o}'ees  col]sistei]t  with  the reqLtirements  of artjc]es  14
and  16.    It  also  inea!1s  that  the  State  should not  exploit  its
employees  nor  should  it  seek  to  take  advantage  of the
helplessness    and    inisery    of    either    the    unemployed
persons  or  the  emplo}'ees,  as  {lie  case  may  be.     As  is
o[\en  said.  tlie  Sttite  liiiist  be  a  itiodel  employer.    It  js  for
tl`is  reasoi`,   it   is  lield  tl`at  eq`ial   pay  mitst  be  given   for
eqiial    work,    wl`ich    is    indeed    cme.,of   the    directive

piillcjples  of the  CoJ]stitillioii.    It  js  for this  very reason jt
is  held that a person should not be kept  in  a teinporary or
ad-hoc  stat\is  for  loi`g.     Wl`ere  a  temi)orary  or  ad  hoc
appointineiit   is   contiiiued   for   long   the   Coiirt   presuines
tl]at   tl]ere   is   need   and   \\'arrant   for  a   regular  post   and
accordiiigl.y directs  reg`ilarisat].oli .................. "

"25.     Before   parting   with   this   case,   we

appropriate  to  sa}'  a  fe\`'  \\'ords  col]ceming  the

\
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regiilarisation      of     ad      hoe/teiiiporaii,      eiiiployees      in

[!o\'eHnnciil  sei.\'icc.

The  nonnal  nile,  of coiirse,  is  regular  recruitment
tllrotigli     tlie     prescribed     agenc}'     biit     exisencies     of
admiilistration   rna.y   sometimes   call   for   an   ad   hoc   or
tcl`1|)ot.ary   :`i)I)oii`tll`cl`t   I()   t)c   lt`a(lc.      In   S`lcll   ii   Sit`latio[l,

ell`oi.I      slioiild      always     bc      lo      I.cplace      stich      all      ad
hoe/teil]porary     emplo}'ees     b}'     a     regillarly     selected
employee    as    early    as    possible.        Such    a   temporary
employee  may  also  compete  along  with  others  for  such
regular  selectioii/appointment.     If he  gets  selected,  well
alld  good,   biit  jf  lie  does  liot,  lie  must  give  \`'ay  to  tlie
regiilarl.y   selected   candidate.      Tlic   appointment   of  the
regularly  selected candidate cal`ilot  be withl`eld or kept  in
abeyalice    for   the   sake   of   siich   an   ad   I]oc./temporary
emplo)'ee.

Secolidly,  an  ad  hoc  or temporaiy  eliiployee  shoiild
not     be    rcplaccd     b}'    anolhc`r    ad    lioc    or    tempol-ary
emplo.yee;   he   miist   be   replaced   onl.y   b.v   a   regularly
selected  ei`iployee.    This  is  i`ecessary  to  avoid  arbitrary
aclioil on the part  of` the appoiittil)g aiithority.

Thirdly,    e\'en    \\t.liere    an    ad    hoe    or   teillporary
emplo}'melit  is  liecessltated  on  accoulit  of tlie  exigelicies
of admiliistration,  he  should  ordl.naril.v  be  drawn  from  the
employmci`t   excliaiigc   iii`lcss   it   cai`I`ot   brook   delay   in
which  case  the  pressing  cause  inust  be  stated  on  the  file.
If  Ilo  calididate   I.s   a\'al.lable  or  I.s  iiot   spoli.sp[ed   by  the
emplo.vment      exchange,      some      appro|)riate      method
consistei`t  with  the  reqiiii.emel`ts  of Article   16  shoilld  be
followed.         In    other-   \\.ol-ds,    tllere    miist    be    a    lloti.ce

piibll.slied      I.Ii      tile      appropliale      maliner      camng      for
applications  aiid  all   tllose  \\.Ilo  appl.\'  in  response  thereto
sl`o`ild  be  considel.ccl  fairl\..

An   lmqualified  person  ollght  to  be  appointed  oiily
wlien    (|uall.lie(I    per`solis    are    iiot    ci+\.ai.lcible    throtigli    tlie

al)o\`'e  I)rocc`ss.



17

If f`or any reason, all  ad  hoe or tempolary employee
I.s   coliti.mied   for  a   fairl}'   Ioiig  s|)ell,   tl]e   aiilliorjti.es   miist

collsider his  case  I`or  reg`ilarisation  provided  he  is  eligible
al`d  qualified  accordillg  to  r`iles  and  his  service  record  is
satisfactory  and  hl.s  appointnient  does  not  run  counter  to
the reser`'atl.on poljc}' of ll}e Stale.

Tlie    proper    course    \`'oiild    be    that    each    State
prepares  a  scl`eme,  if  one  is  not  already  in  vogue,  for
regularisation    of   siich    emplo}'ees    consistel"    with    its
reser`'atl.on  poll.c}'  and  if a  sclieme  js  alread}'  framed,  tl]e
same   may   be   made   coiisisleiit   witli   our   observations
herein  so  as  to  reduce  avoidable  litigation  ill  this  belialf.
If  and   wlien   siicli   persoli   is   regularised   he   sllould   be

placed   immediatel}'   belo``'   !I]e   last   regillarl}'   appointed
emplo.yee  in  tllat  categor}',  class  or  service,  as  the  case
nay be.

So  far  as  the  uJork-charged  employees  aiid  casiial
laboiir   are   coilcemed.   IIie   eITort   miist   be   to   regillarise
tlicHi  <is  I`:`r  :`s  possible  aiid  as  earl.y  as  possible  siibject  lo

their   fulfilling   the   qualifications,   if  any,   prescribed   for
the  post  and  siibject  also  to  a`'ai.lability  of work.     If  a
casiial   laboilrer  I.s  coiililiiied  for  a  fal.rl}J  loiig  speH  -  sa}J
two or tliree years - a presiimplioii  rna.v ar..se that  there is
regular   need   for   his   services.      In   s`icli   a   situatioii,   it
becoliies     obli.gatory     for    tlic    coiicemed    aiitliority    to
examl.lie  tile  feasi.bl.Iil}'  of his  regiilarjsatl.on.    Whl.Ie  doilig
so,   the   autlioritl.es   oiight   to   adopt   a   posit.I.ye.  approach
coupled  wjtl`   a(`  eli`patl`y  for  tl`e  person.     As  has  bee]`
repeatedly   stressed   by  tl]is   Court.   securi.ty  of  teliure   is
necessar)'  for an  emplo}'ee  to  give  hl.s  best  to  the job.    In
thl.s     belialf`     \\.e     do     coilmlend     tlie     orders     of    the
Govemil`ei`t  of Har}'aila  (coi`tained  in  its  letter  dated  6-4-
90   refel-I.cd   to   liereillbefore)   botli   iii   ri'lalion   to   work-

charged emplo}.ees as \\.ell  as castial  Iaboilr.

We    ln`isl    .ilso   s.1.\.   Ill.1t    the   ()r(lel-s    I.`ss`Icd    I)y   lhc

Govemmel`ts    ol`    Punjab    ai`d     llar}'al`a    providing    foi.
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regiil.arisation  of ad  lioc/Iemporai)r  em|)loyces  wlio  liave

pllt  in  two  years/one  year  of service  are  qiiite  gei`erolis
and  leave  no  room  for  any  legitimate  grievance  by  any
Olle.

These are biit  a  fe\`' observations wlu.cli  \ve tho`ight
it  necessar},  to  make,  iliipellcd  b}'  the  facts  of this  case,
and  the  spate  of Iitigation  b.\'  siich  employees.    Tliey  are
not  exhaiistive  nor  can  they  be  uiiderstood  as  iinmiitable.
Each   Government   or   a`ithority   has   to   de\'ise   1.ts   own
crl.teria  or  priliciples  for  regiilan.satjon  ha\'ing  regard  to
all   the   relevant   circiimslances,   but   whi.Ie   doing   so,   it
sl`o`ild bear iiHiiiud the observations made herel.ii.           "

®

7.          The     Secretary,     Departmcm     of     Persoiiiiel,     Adiiiinistrative

Refonns  and  Traiiiilig.  Go`/.emment  of  Sikkim  has  issiled  all  Office

Memoranduin   bearing   No.    1942/GEN/DOP   dated   24th   September

2001   indicating  gilidelines  for  ad-hoe  appoiiitment,  which  is  extracted

below: -

"      GOVERNMENTOFSIKKIM

DEPTT. OF PE.RSONNEL, ^DM.  REFORMS &
TRAINING
GANGTOK.

.

No:    1942/GEN/DOP.

OFI--ICE  M

DATED:  24-09-2001.

I:MOR^N DUM

It   llas   bccn   obscr\r.ed   lh.1t   solllc   dci)artmellts   are
making   ad-Iioc    appom{mclils    el.lliil.   agal.ns(    salicliolied

\
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post      or      witho`it      an}'      sanctioncd      post.            Ad-lioc
a|)poillllllents  ai.e  nol  co`'cred  ill  ail}'  recriiilmenl  I.ules  of
thestateGovemmelit.Itmilstbe             explained             that
nonnal     rlile    of    appointlnent     is    regular    recruitment
tluoligh  tlie  prescribed  procediire  iuider  the  recmitlnent
niles  biit  exigeiic}'  of aclmjlil.strall.on  ma}'  some.{I.Ines  call
for   an   all-hoe   or   temporaT}..   .ippointmelit   to   be   made.
Soll`e   departmel`ts    like    Ed`icatioli    Dep.artment   require
teacliers   on   an   urgent   basis   for   a   particular  academic
sessjolt   of  teacl]il]g   ill   l])e  scl]ools  so  as  iiot  disturb  (]]e
academic  session.  At  the same time  in  order to get qualit.y
teachers  the  Education  Department  has  to  also  conduct
regular  recruitment  of teachers.     In  order  to  get  q`lality
teacliers  I.I  I.s  iiecessar)'  to adopt  bolli  ad-Iioc appointment
alid   regular   appoiiitment   wherein   ad-hoc   teachers   can
also    sit    for    reg`ilar    recr`iitment    of   teachers    throiigh
competitive   exaiiiination.       The   sclieme   of   reservation
adopted  by  tlie  Sta(e  Go\'emmen{  camiot  be  I.iifrl.nged.    It
has.     tlicrefore.     become    liecessary     lo     issiie    detailed

guidelii`es as follows:  -

I.          Ad-lioc    appoinlmelits    can    be    made    only    after
clearaiice  of tlle  Depallment  of FI.nance  and  Department
of persoimel and \`ith the appro\.al of the Goveminent;

2.         Ad-hoc     appoilitinent     can     be     inade     only     in
departmei`ts    wl`ich    are    of   p`iblic    `itility    or    essential
servl.ces    or    service    \\'hich    Govemmei"    consider    as
essential  or ill  exigenc.\J of administration:

3.          Ad-lioc   appoiiilmelils   can   be   made   onl.\J   against
.

sanctioi`ed posts ai`d oi`ly on coi`solidated salary;

4.           Ad-lioc    appol.iitmeiits    can    be   made    olily    for   a

specified period of less than a .\.ear;

5.          Ad-hoc  appomtmeiits  I.n  other  departments  can  be
regularised  by  the  Go\.emmei`{  in  cases  where  they  have
been  wolkilig  f`or  more  lh.ili  a  }'e.ir onl}'  aner a  sch;me  of
regii!al.I.sa{ion       I.s       I)lop.iicd      a!id      ap|)ro\'ed       b}'      the

\
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Govemine3](..    Ill  silcl)  cases  all  the  t-ecriiitment  eligibility

criteria       is       fillrilled       throilgh       dile       process       of
recoinmendation      of     the      Departmental      Proinotion

==            Coirmittee or sikkim public service commission, as the
case inay be;

6.          In    all    cases    of   ad-hoe    teachers    of   Ediication
Departinent  will  have  to  go  through  the  regular  process
of recruitment for final selection and appointinent.

Sd/-(R.S.  BASNE)
SECRETARy To TrlE GovT. oF SIKKIM

E2EPTT. OF PERSONNEL. ADM. REFORMS±
TRAINING              "

8.         This     Office     Memorai`di`m     dated     24']`     September     2001

contailling  guidelines  for  ad-hoe  appointinents  is  not  under  challenge

ill the writ petitions  and  the  Court  does not  express  any opinion abollt

the  validity  or  otlierwise  of the  aforesaid  Once  Melnorandum.    Siich

qiiestions    are    kept    open.            In    view    of   the    aforesaid    Office

Memorandum, there is Ilo iiecessity to issue further directions.

.

Writ Petitions are disposed of accordii]gly.

•.HI,Fl$3
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(A#GIF`B,

12-10-2001.
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