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IN  TIIE  IIIGII  C0IJRT OF SIJ<K!M

Writ  I'etitioii  (C`)  No.  66  ol`2000.

Sl".i   PI.cm  Nai.a\.all   Pi{`(Ill:in

Son  of` Sl`ri  K.wi.  Pra(1han

Resi{lcllt  ()f` Mang<in.  N(ir(h  sikki.in.                           Peli.(I.()iicr.

VERSUS

I.              State  ()``Sikki.ni

tlH.o`igh  CIH.e`` Secl-elai.}'

G()\'eri`ii`ei`t  o(` Sikkim

Ga,,g,ok.

2.             Secret€`I.\'

Departm-ent  of E(lucz`tio`i

Go\.ei-lllocllt  o(` Sil<ki.in

G:mgtok.

31                Sec`,.tJ`':ll-\,

Dci]artiiici`t  of r'ci.soiii`el,  A.R.  &  Ti.g.

Gt]vei.i"iiciit  orsikkl.in

Ga,,glok.

I'I.I.iiL`i.I)al  Chief col`servatoi-of

roi.cs{-ctHn-secl.el<il}'

I.-(),.e-sH)ei,:,I.,mc",

Gt)\'ci iimeiit  oI` Sikkim

Ga,,lu,,,k..

Sc.c,.et(1l-\,

r'ou er  Depai-tmei`t

Go\ei`itiii€.'ii(of`Si.kki.lil

Ga'lLitok. Rcs|]oiidelits.
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Wiit  I'c`lilioli  ((`)  No.  67  ol`20()0

Kl`em  Bahti(liii.  K€`i.ki

Son  of late  K.B.  Kai.ki
Rcsitlcn(  ol`.I`ili(i`k   B`ist\'

5"I  Milc,  M:`i`tlii.  Conl|)lc.`

E,ist  Sikkini

VERSUS

I.             St:`te  ()f`Sjkkim

tlu.oiigli  Cl".eI. Secretary

Govemmei`t ol` Sikkim
G`1,,gtok.

Scci.etcir\J

I)ei)ai-tn`-ei`t  ()I` Ed`ic`ation

Go\'criiiiiciit  ol`Sikkim

Gil,,gt(,k.

I)etl'tioller

3.           Secret.ir}'

Department of Personnel, A.R.  & Trg.
Go\'ei.Ilmeiit  of Sikkim
G(,,,gtok.

4.           I'I.incipal  cliiefconsei.vator of

Foi-est-cum-Secret.ir}'
Forest  I)epai-tment

Go\'el.i"`ei`t  or Sikkim

G:,,,g,ok.

.Set.I.et:ll.\.

I)o" 1.,-I )I,I,a,.t",e,l'

G()\ ernmeiit  ol` Sikkim

G`1,,lL!'Ok. Re`pondeil(s.
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Wrl.I   I'c`(I.ll.()ii  (C)  No.  ()8  o1.2()00

I'iiitso  I)oma`  I,ei)c`lia

Daugliter of Nflksiik  Lepcha
Resi{lcii(   ol`(`Ifliit!}.:iii  B`isly

Naliic`Iii.  Sttiitli  Sjkkjiii.

VERSUS

Sta1c.o1`Sikki1ii

tlH.otigll  Cliiel` Scci etai.\.

Gti\'ci.iimci`\  t]I` Sikkim

Gangtok.

I)etili()']e[..

+'`

{.

2.            Seci.etar\.

Departm-ent  of Ediication
Go\.emlnellt  of Sikkim
G:,,,gtok.

3.            Seci.etai.\.

Dei)ai.tmeiit  ol` I'el.sol`iiel,  A.R.  & Trg.

Go\`c.I.iimcii(ofsi.kki.in

G:,,,gt(,k.

4.           I'rincii)al  chicfc{)nservatorol`

F()I.cst-ciHn-Sccrcl€H-}'

I.-oi.est  Dep€ii-tmeii(

Go\.emmei`t  of Sikkiii`
Ga,,g'()k.

5.            Secret€`n.

I),."\l.,.I)c,I,:",",ellt

(jt)\ciiiiiici`ttt(.S1.kk1.lil

(i:I,,gt(,k. Rc`spoi`tlciits.



Wiit  I'i`titioii  (C)  No.  69  o``20()0

Ms.  Songiiiit  Lepcha
Daughter of Sl`ri  Kinchok Lepcha
Resi(leiit  of siiigliik,  Nollli  sikkim ....           Petiti.oi`cr.

VERSUS

Ei
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I.             Slate  o``Sikki.in

llu.oiigll  Chicl` Scci.etal),

Go\'ei.iimeiil  or`SH<!<im

Ga,,g'ok.

2.            Secl.etar\'

Dei).irtm`eHl  oJ` Edilcation

Got.emment of Sikkim
G.1,,glok.

3.            Secl.etal.\.

Dcpal-tlllcl`t  {)f Pcrsol`I`el,  A.R.  &  Trg.

Go\.cl.iuiiciit  of Sikkim

G:`,,gt,)k.

4.             I'IiHci.iial  CIH.el`C`onservaloi.or

I.-o,l`.i,-l`"",-.`l`c„.l`,;").

I..oi.esl   Dei):ii.OneHt

Go\.ei.I`ment  of` Sikkim

Ga,,gtok.

5.            See,.et(|l\..

I)o" c,.  I )el,a, ,,"ellt

Go\ei.iime1itoI``Sitki.in

Ga,,g'ok. Respoiidelits.
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\V,i,   I)|,'jt`„n   ((')   N().   7()  ()1`2()()()

Sl,I,'   \JILll."   I':tl.i(,I    I,1.I,1.I,:,

Son  (,1`  Ni,tl,,,I,  I.el,l.I,i,

I\c*i(ll.,,(  (,1`  I  ll.c-(  ;),:,,I,mg

Lo\\'ei.  Dztiiigii,  r``lortli  sikkim.                       I'etiti.olier.

VERSUS

Slali`  o1` Sikkim

tl".o"g',(.`',il.l'Scur.,:".)

Go\'ci.i`mciit  oI` Sikkim

Ga,,g'ok.

2.            Secl.etar\'

Departm-ent of Ed`ication
Go\'cl.im`ciit  of sikki.in
G:I"gtok.

3.            Seci.ctar}'

Depai.tmei`t of Pei.sonnel, A.R.  & Ti.g.
Govc`i.Iiiiici`to``Sikki.in

Ga,,g'ok.

4.             Pi.ilici.I)€`l  c`liicl` Collservalol.  ol`

Forest-ciim-Secreltir.\'

\

Foi-est  Dei)ai.tmeiit

Go``cH`mei`t  of Sikkim

Ga,,g(ok.

.Set.leta'\.

I)o\\.e,.  I)el):,rt,,,e,,t

Go\ erlimeiit  ()`` Si.kkl.in

Ga,,g'ok. Respoi]deilts.



I,
`+

®

+

Wri.I  I'etition  (C)  No.  71   of 2000

Ms.  Reklia Talmiig
Wire or M.K.  Giiriuig
G`im|)<iGliiH.illlesti}'

Solltl'  Sikkil''.

VERSUS

I,etit,.o,'er.

I.           State  ofsikkim
tlu.oiitih  Cliicl` Seci-et<ii-\J

Go\.eiiiii`ei`t  ol` Sikkim

Ga,,g'ok.

2.            Seci.etcir\.

Departn;ent or Ediication
Go\el.lmiciit  (il`Sjkkim

Ga,,g'ok.

3.            Seci.etali.

Departmel`t of Pei-soniiel, A.R.  & Ti.g.
Go\ eHHiieiit  or Sikkim

Ga,,glok.

4.              IJi-iliciii;ii  ciii.i``` coiisci.v:`toi.  Or

I..oi.i`s(-i`iiiii-Sec`relart'

I.-oi.est  I)epai-tmei`t

G()\.ei.I`i`iei`t  of Sikkim

Ga,,gtok.

Sect.e'a'.\.

I'()\\'er  i)ei)ai-tmei`t

Go\ emiilciit  ol` Sikki.in

Ga,,gtok. Resi)ondeiits.
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WI.it  Petition (C)  No.  2 of 200l

Sliri  Gho Gho  Bhiitia
Son of-Soliam  Bhutia
Resideiit  Namok
North Sikkim.

VERSUS

...           Petitioller.

I.          State ofsikkim
tlil.oilgli Chief Secretary
Govemmei`t of Sikkim
Gangtok.

2.          Secretary
Department of Ediicatioli
Government of sikkim
Ga,,gtok.

3.          Secretary
Department of personnel, A.R. & Trg.
Government of si.kkiin
Ga,,gtok.

4.         Priiicipal chief collservator of
Forest-ciiin-Secretal)'
Forest Departmeilt
Goverl`i`iei`t of Sikkiin
Ga,,gtok.

5.           Seclctary

l'owei.  Departmel`t
Govemmciit  o(`Sikkim
Ga,,gtok. ...          Resi)ondciits.
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Writ Petition (C) No.  3  of 200l

Shri  Preih Bahad`ir Thatal
Son of shri  K.B.  Thatal
Resideiit of Mal]gshila
North Sikkim.

VERSUS

...          Petitioner

I.           State ofsikkim

throiigh Chief Secretary
Government of sjkkim
Gangtok.

2.          Secretary
Departli]elit of Edtlcal].oil
Govcrllmclit of Sikkim
Gal,gtok.

3.          Secretary

Departmelit of personnel, A.R. & Trg.
Govemmelit of`Sikkim
Gal,gtok.

4.         Principal chjefconservatorof
Forest-ciu]]-Secretary
Forest Departmellt
Govcriiii`ciit of Sikkim
Gangtok.

.Secl.clal..y

Po\\'er Depal-tmei`t
Government of sI.kki.in
Gangtok. ...         Respondents.

)



+
Coram:
The Hoii'ble Mr. jiistice Amip Deb, Judge.

iLi:olB,
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I)E13. J.

Present:           Mr.  B.  Sharma. Advocate forthe petitioners.

Mr.   S.P.   Waiigdi,   Advocate   General   with
Mr.   Kanila   TIIjl]Ia}',   Assistaiit   Government
Advocate for the respondents.

Mr.     C.L.     Sliarma,    Additional     Secretary,
Department  of  Personnel,  A.R.  &  Training,
Govemmeiit  of sikkiiTi  in  persoi].

Mr.       T.N.       Pradliali,       Joint       Secretary,
Education      Departme]it,     Government     of
Sikkim  in  persoii.

Date on which Jiidgment is reserved :  8t'` October 2001.

Date of Decision :  12u` October 2001.

J  U D G ^] ENT

.

All    these    writ    petitions    al.e    disposed    of   by    this    collllnon

•j,,dgme,,t.

2.           By     filing    tliese     \`'rjt     peti.tiolis.     Ilic    petitioners    prayed    for

directioiis   for  regularisation   in   the  posts  of  Gradiiate  teachers  froin

their  date  of appointlnent  on  ad-hoe  basis.    Further  prayer  was  inade

\

I
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that   they   are   entitled   be   I.egiilarised   to   tlie   post   of  teachers   before

appointment    of   fresh    gradiiate    teachers.        The    meinorandum    of

:`|)poiltllllcl`t  collt:`ills  tlic  (`ollowi]lg  coilditiolis:  -

_+

(i)         Tlie   appoiiilmenl   will   be   on   ad:h(>c   basis   for   a   period

effective from the date ofjoii]illg till  Decelnber  1999.

(ii)       The  appointmelit  may  be  tennl.mated  during  the  period  at

ally  time  by  giving  30  days  notice  by  either side,  viz.  tlie

appoiiiting  aiitliority  or  the  appointee,  witlioi"  assigning

any  reason.    Tlie  appointing aiithority,  however,  reserved

tlie   rjglit   of   terminating   the   service   of   tlie   appointee

forthwitli  or  before  the  expiry  of the  stipulated  period  of

the notice.

(iii)      Tlie  appoilitment  carries  with  the  liability  to  serve  in  any

p:`l-I  ol` Sikkilll.

(iv)      Otlier   conditioiis   of   service   will.be'govemed   by   tlie

relevant rules in force froln tiine to time.

The   petitioners   eiitered   into   agreements   of   appointmel"   oil

diverse  dates   jn  Ma.y   1998  alid  Jiine   1998  wlii.ch  stipulated  tliat  the

Goveriuiiel"    of   Sikkili`    \``.is    w'illi.ng    lo    tip|)oiiit    tbc    I)elitioncl.s    as

\
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teacher  on  Rs.5500-175-9000  scale  of pay  in  the  schools  run  by  the

Education   Department    under   tlie   control   and   siipervision   of   the

Director   of  Ediicatl.on.   The   petitioners   were   willl.ng   to   accept   the

elnployinent   offered   b};   the   Dii-ector  of  Educalio"   Govemlnent   of

Sikkiin.    The  appoiiitmeiit  shall  be  piirely  teinporary  for a period with

el`fect l`rom the d,ite ofjoinilig till December  1999.

4.          The  petitioliers  were  claiming  regiilarisalion  of tlieir  servl.ce  as

Graduate     Teachers     (Arts)     in     the     Departmeiit     of    Education,

Goveminent   of   Sikkiln   on   tlie   grounid   that   they   have   served   as

Graduate  Teacher  (ATts)  on  ad-hoe  basis  I.or  aboi"  two  years.    The

petitioners   were   appoilited   as   Gradiiate   Teachers   (Arts)   on   ad-hoc

basis witli effect froin the date ofjoiniiig till 3ls` Deceinber  1999.   The

tenns and conditions of appointlnelit \vas issued to the petitioners vide

niemoi.ailduin    of   appoiiitiiienl.    Tlie    pelill.oners    also    entered    illto

agreeineiits  of appointlneiit  with  the  Director,  Education  Departlnent,

Govemnent  of Sikkim  oil  dj\Jerse  dates  in  May  1998  and June  1998.

The    petitioners    accepted    tlic    menioralid`im    and    anel.   signing   tlie

agreements,  the  petitioiiers  \`'ere  isstied  fomial  lettel-s  of appointment.

The    ad-hoc    sel.vices    of   tl]e    petitjoners    \vere   tenliii]ated   on   30th

NovL`I)]l)cr     l99tJ    jlistc:id    o(`   .11`'    i)c`L`e)iibe[.     1999    as    tl)e    acadelii].c
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session  was  coming  to  an  end  on  4``'  Deceinber  1999.    Siiice,  after 4th

December  1999,  tlle  services  of the  petitioners  were  not  required and

considering   the    filiancial    biirden.    the   respondeiits    tenninated   the

services of the petitioners atid other ad-hoc teachers on 30`h November

1999.   Tlie recniitineiit  of Graduate Teachers (Arts) in  the Departmellt

of  Education,  Govcmmcl`t   of  Sikkim   is  govcme(I   by  the  Ediication

Department    (Gradiiate    aiid    Post    Gradiiate    Teachers)    Recruitinent

Rules,1991.      The   said   rilles   caine   jl]to   force   with   effect   froin  3rd

Deceinber  1991.     The aforesaid rilles provides inethod  of recruitinent

as  80  %  by  direct  recruitinent  and  20  %  by  prolnotion  faililig  wlrich

loo  %  by  direct  recruitmelit.      The  Emplo.yinent  Notice  published  by

the   Director,   Ediication   Departlnelit    shows   that   tlie   selection   of

candidates  will  bc  made  oil  tlic  basis  of wrl.tlen  examinatioils  tllrougll

open   competitive   examiiiation.      Candidates   who   qualify  in   writtell

examiiiatioils will  be called  l`or vi\/'a-voce.

.

5.         Altoge{her  there  had  been   14  vacalicies  of Gradua.te  Teacliers

(Arts)   ill   tlic   i)cpaltiiiclit   or  Ediic:itjoli,   Goverlmiei"   of  SI.kkii"      IIi

order   to   fill   lip   tliese   vacancies   in   accordalice   with   the   Ediication

Departmelit    (Graduate    aiid    Post    Gradiiate   Teachers)    Recriiitment

Rules,    1991,   the   I.espondelits   issilcd   an   employmei"   notice   in   tlie

\
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I-lerald    Classilled     VOL    XLIV     No.    33,    dated     18`'`    April    2000

(A]mexure   R-2).      In.   pursiiant   to   the   aforesaid   employinent  notice,

around  869  candidates  applied  for  the  ]4  posts  of Gradiiate  Teachers

(Alls),  which  had  been  advellised.     Oiit  of  869  caiididates  wlio  liad

appeared in tlie written examination  olily  73  were selected for the viva

voce  test.      Out  of the  73  calididzites  olily   14  candidates  were  filially

selected  against  the  respective  vacancies,  which  had  been  advertised.

At  present,  there  are  no  vacant  post  of Gradiiate  Teachers  (Arts)  alld

thel.e  are  no  ad-Iioc  Gradiiate  Teacher  (AIls,)  serving  in  the  Education

Departlnent,  as  all  the  vacalit  posts  have  been  filled  up  in  accordance

witli     the     Recruitinent     Rules,      1991,     after    publication     of    the

elnploymeiit  iiotice.    The  petitioliers  in  piirsiiance  of the  elnployment

ilotice     (Aiiliexiire     R-2)     applied     and     appeared     I.n     the     written

exainiilation,    biit    the    petitioners    did    not    qualify    I.n    tlle    written

exainjnatioii  and as  siich  \\Jere  not  selected for the  viva-voce  test.   Tlie

-

petitioners  riled  tliese  writ  petitions  fo`r  regularisation  of service.    Tlie

petitioners  have   approached   this  Court   for  regularisation   of  service

al\er   they   failed   to   q`ialif`y   in   the   writteli   test   and.   therefore,   the

I)etitionel.s   have   Ilo   rigl"   lo   claiili   regiilarisation.      Tlie   writ   I)etjtions

filed  by  the  petitioliers  are  de\Jol.d  of  ally  merit  and  are  liable  to  be
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dismissed.       Takil,]g   these   aspects   iiito   consideratioii,   all   these   writ

petitiolis   were   treated   as   Piiblic   Interest   Litigation.      Direction   was

given  vide  order  dated  26t''  Deceii`ber  2000  tl`at  peiidii`g  disposal  of

these   writ   petitions,   ad-hoc   api)oiiitmeiits   sliall   not   be   iliade   for   a

period exceeding one year or as prescribed by the rilles and where rule

is  silent,  tlle  ad-Iloc  appointmel`t  sliall  not  be  inade  for  inore  than  one

year  alid  advertiseiiicilt  sliall  be  iiitidc  in  tlic  newsp.ipers  for  fimtig  lip

of`those posts.

\--

+

6.          It  is  well  settledthaUhe  lligh  coull  mist  act  withduecareand

caution   while   issuing   directions   for   regiilari.sation   of  services   and

direction   by   tlie   [Iigh  Coiirt   lo   rcg`ilarise   `mcoiitlilionally  all   I)ersons

who  have  piit  in  one  year's  sen'ice  is  not  siistainable.    It  is,  therefore,

iiot    pl-oper    to    issiie    dilectjoii    in    respect    ol`   ad-hoc/    temporary

employees  wol.king   I`or  above  t\\.o  years  \\'i.Ill   the  Stale  Government

forregularisation of service.          It  is  also  well.se.ttled  that  the  role  of

the  Coiirt  is  to  ensure  nile  of la\\J  and  to  see  that  executive  acts  fairly.

The   Supreme   Coult   obscl.vcd   lllal   il`  I.ol.   all.\'   IcasoH   all   ad-hoc   ol.

temi)oraiy   emplo}'ce   is   conlimicd   for   a   (`aiil.\'   I()iig   s|)ell,   eacli   State

should  frame  sclieme  for  regularisation,  if one  is  not  already  invoked

for   regiilaiisation   of  siic`h   emplo.\.ee.   consistent   \\'itli   its   reservation
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policy.   Giiidjng  principle  rcgiii-ding  rcgiilaH.salion  of service  has  becii

laid  down  by  tlie  Supreme  Coiirt  in  State  of Haryana  and  others  vs.

Piara Sindi and others reported  in  AIR  1992  SC  2130  alid soi]ie of the

I.elevant  portions of tlie jtldgmeiit  ai-e  (iiioted  below:  -

_i

.............   It   is   the   Execiitive   again   that   lays   down   tlle

conditiol`s  of service  s`ibject, of co`irse, to  a law I-iiade by
the  appropriate  Legislatiire.    This  power  to  pi-escribe  the
coliditions  of ser\'I.ce  can  be  exercl.sed  either  by  making
Rules  iinder the proviso  lo  Article  309  of the  Constitutl.on
or     (in     the     abseiice     of    such     Rules)     by     issuing
Riiles/instr`ictions    in    exercise    of   its   executi.ve    power.
Tlie    Coiirt    comes    in(o    the    pjcttlre    onl}'    to    elisure
observance   of  f`indamental   rights,   statutory   provisions,
Rules    ai`d    otl`er    instr`ic{ioi`s,    jf    ally,    goven`ii`g    the
collditiolls  of service.    Tlie  m€iin  concern  of tlie  Colill  in
sucli  matters  is  to  eiisure  the  Riile  of law  and  to  see  that
the   execiitive   acts   fairly   and   gives   a   fair   deal   to   its
emplo}'ees  consistent  `\'itli  the  reqiijrements  of artl.cles  14
and   16.    It  also  iTieans  that  the  State  should  not  exploit  its
employees  i`or  shoiild   it   seek   to  take   advai`tage  of  tl`e
helplessness    and    misery    of    either    the    `meinployed

p.ersolls   or  the  emplo}'ees,   as   the  case  may  be.     As  js
ol`ten  said.  the  Sttite  imist  be  a  model  em|]loyer.    It  I.s  for
this   reasol`,   it   is   held   tl`at   e(|l`al   pay  iiillst   be   givell   for
etiual     wol.k,    wliicli    is    ilideed    one   .of.,the    directive

prliicl.ples  of the  Colistitiition.    It  is  for  tlijs  ver}'  reason  jt
is  held that  a  person  should  not  be  kept  in  a  temporary or
ad-hoe  stat`is  for  long.     Where  a  temporary  or  ad  hoc
appoilitment   is   contimicd   (`or   lolig   the   Co`irt   presiimes
that   there   is   need   and   \`,.an-ant   foI-   a   regiilar   post   and
accol-dingl.y  directs  regiilaiisation ..............         "

"25.      Bc(`orc    I)<irtii`g    \`ith    tliis    c.ise,

appl-opl.jale   to   s{i}'   a   I`c\\.   \\ol.ds   collcemi.ng
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regiilarisation      of     ad      hoe/teliipoi.aiy      eiTiployees      in

govei.iiiiiont  sci.\'I.cc.

The  itomial  rille,  of course,  is  regular  recruitment
tlil.ollgh      IIie      I)rescribed      agenc}'      biit      exjgencl.es      of
administration    rna.y   sometimes   call    for   an   ad   hoc   or
telTlporary  api)oii`tlT`el`t  to  be  niade.

ell`oll     sho`ild     always     bc     to     I-eplace     sucli     an     ad
hoc/teinporary     elnplo}'ees     b}'     a     regiilarly     selected
emplo.yee    as    early    as    possible.        Siich    a    temporary
cmi)1oyee  n`ay   also  compete  aloiig  witl`  otliers  for  such
regiilar  selection/appointmelit.      If  he  gets  selected,   well
al]d  good.   biit   if  lie  does  not,   he  milsl   give  way  to  the
rcgularl.y   sclcctcd   czliididatc.       The   a!)I)ol.ntmel"   of  llic
regularly  selected candidate  caiinot  be witliheld or kept  in
abeyaiice    for   the   sake   of  s`icli   an   ad   lioc/temporary
emplo),ee.

Secoi`dly.  an  ad  lioc  or temporary  eliiployee  shoiild
not    be    replaced    b}'    anotlier    ad    lioc    or    temporal)'
emplo.yee;    he    lniist    be    replaced    onl.v    b.v   a   regiilarly
selected  employee.     This  is  nccessal)I  to  avoid  arbitral-y
action  on  the  part  of tlle  appoiilting aiitliori.ty.

Thirdly,    e\'en    \`there    an    ad    lioc    or   temporary
employmelit  I.s  liecessl.tated  on  accoul"  of the  exl.gencl.es
of administration,  lie  sliould  ordinarjl.v  be  drawn  froin  tlie
employmel`t   excl`ange   ui`lcss   it   cani`ot   brook   delay   in
whicli  case  tlie  pressing  catise  must  be  stated  on  tlle  file.
If  no   candi.date   I.s   a\'al.Iable   or  I.s   lio{   spon.s,o[ed   b}'   tlle
emi)lo.ymcnt       cxcliaiigc`       s(}inc       api)I-oprl.ate       method

coiisistel`t  with  the  I-eq`iirenieiits  of Ailicle   16  shoiild  be

followed.          In     olher-\\'()I(1s`     there    miist     be    a    lloll.cc

pilblisllcd       I.li       {Ile       ai)ploi)Ijalc       I}}amicr       c.illing       for
applicatiolls  ancl  all   those   \\1lo  appl.\.  jn  respoiise  therelo

sholil(I  be  col`sidcrccl  ``z`l.I.l\'.

An   iinqiiali`ied  I)el-son   oilghl   to  be  appointed  only
\\'Ilen    qilalified    I)ei-soils    .ile    iiot    .i\'tiiltible    t!iroiigli    tlic

al)ovc  []I.ocess.

\

In  siich  a  sitiiatioii,
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If for ally  reason,  an  ad  hoc or leniporary employee
is  contl.niied   for  a   fairl}'  Iolig  spell,  the  all(horities  milst
consider Ills  case  for reg`ilarisation  provided  lie  is eligi.ble
and  qualified  according  to  r`iles  aild  his  service  record  is
satisfactory  and  his  appointment  does  not  run  counter  to
tlie reser`'alioli  polic}' ctf llie Slale.

TI]e    proper    coiirse    \`'oiild    be    that    each    State

prepares  a  scl`eme,  if  one  is  not  alread}J  in  vogiie,  for
regiilarisation    of   siicli    emplo}.ees    consistent    will.    its
reser`'atl.on  polic}'  and  if a  sclieme  js  alread}'  framed,  the
saiiie   rna.y   be   made   consisteiit   with   our   observations
herein  so  as  to  reduce  a`.'oidable  litigation  in  this  behalf.
If  and   when   s`icli   person   is   regularised   lie   should   be

placed   I.mmedialel}'   belo``'   the   last   regiilarl}'   appointed
emplo.yee  in  tliat  categor}',  class  or  service,  as  tlie  case
may be.

So  I`ar  as  the  \\'ork-ch:`rged  emplo}Jees  and  casiial
laboilr   are   coiicemed.   Ilie   effort   miist   be   to   regiilari.se
tl`cm  <is  `.ar  as  I)ossiblc  aiid  as  c:lil.y  as  I)ossiblc  siibjcct  to

their   fulfilling   the   qualifications,   if  ally,   pl-escribed   for
the   post   alid  siibject   also  to  a\.ai.Iabili.ty  of  work.     If  a
casiial  Iabotlrer  js  conliiiiied  for  a  fairl}'  loiig  spell  -  sa}'
two or tliree .years - a presumption rna.y arise that there is
regular   need   for   his   services.      In   s``ch   a   siti`a(ion,   it
becomes     oliligator}r     I`or    tlic    coiicemed    aulhorily    to
examl.lie  the  feasi.bl.lI.t}'  of liis  regularl.satjon.    While  doil]g
so,   the   aiitliorities   ought   lo   adopt   a   pos".I.yc.  approacll
coupled  with  an  empathy  for  the  person.     As  has  been
repeatedly  stressed  by  this  Court,   seciin.ty  of  teliure  is
iiecessar}'  for  an  emplo}.ee  lo  gi`.e  liis  best  to  the job.    Iii
tliis     behalf.     \`.e     do     commend     the     orders     of    the
Government  of Har}'ana (contained  ii`  its  letter dated  6-4-
90   refeli.ed   to   liei-cinbcfore)   both   in   I-el.itioii   to   wol-k-

charged emplo}.ces as \\.ell  as casiial  Iabolir.

We   must   also   sa.\'   llial   tlie   orders   issiied   by   lhc
Govel.i`mei`ts     ol`    P`Hljab     al`d     llar}.ana     I)roviding     for
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I.egularisation   of  ad   hoe/temporar)J  emplo.`,id..cs.  wlio  liave

put  in  two  years/oi`e  year  of service  are  qiiite  gei`erous
and  leave  Ilo  rooln  for  an}'  legitimate  grievance  by  any
One.

Tliese  are biit  a  fe\`' obsen.ations which \ve tho`ight
I.I  iiecessar}'  to  make,  impelled  b}'  the  facts  of tlH.s  case,
and  tlie  spate  of litigation  b.y  siich  employees.    Tliey  are
not  exhaustive  nor  can  they  be  understood as  iinmlitable.
Each   Govemmcnt   or   authority   has   to   devi.se   its   own
crl.teria  or  principles  for  regularl.sation  liavl.ng  regard  to
all   the   relevant   circ`imstances.   bi"   while   doing   so,   it
sl`o`ilcl bear  iiuiiiiid tl`e obscr`'ations made l`crein.            "

7.          The     Secretar}',      Depallmclit     of     Persoimel,     Administrative

Refonns  and  Trailiing,  Go`'emment  of Sikkim  has  1.ssued  an  Office

Memorandum   bearing   No.    1942/GEN/DOP   dated   24th   September

2001   indicatiiig  giiideliiies  for  ad-I`oc  appol.Iitment,  which  is  extracted

below: -

"      GovERNMEN.roFSIKKiM

DEPTT. OF PERSONNEL, ADM.  REFORMS &
'I`RAINING

GANGTOK.
.

No:    1942/GEN/DOI'.

OFFICE  M EMO

DATED:  24-09-2001.

RAN DUM

It   lias   been   obser\.ed   th{it   soiile   dci.)ar"ncnts   are
making    ad-Iioc    ai)pol.nlmenls    cl.tliel-   agalnst    sal]c`lI.olied
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post      or     witlloiit      ally      sanctioned      post.           Ad-hoc
appointmelits  are  not  co`'ered  jn  ali}'  recriiilment  rules  of
the stateGovemment.  Itmiistbe            explained            that
nonnal     r`ile     of    appointmeiit     is    reg`ilar    recruitment
tllroiigli   tlie   prcscribcd   procediire   iLlider   the   recruitlnent
rilles  biit  exigelic}'  of adliijlil.stration  ma}'  sometl.mes  call
for   an   ah-hoc   or   temporary   appoi.nlmeiit   to   be   made.
Soli`e    departii`ei`ts    like    Ediication    Dep.ai-tmeiu    reqiiire
teachers   oil   an   iirgent   basis   for   a   particular   academic
sessl.oil   of  teacl]f.i]g   jn   tl]e  scl]ools  so  as  not  disturb  t]]e
academic session.  At  the  same time  I.ii  order to get  qualit.y
teachers  the  Education  Department  has  to  also  conduct
regular  recruitment   of  teachers.     In   order  to  get   qllality
teacliers  I.I  js  iiecessar}'  lo  adopt  both  ad-hoc  appol.Illmelit
and   regular   appointment   \`.herein   ad-hoc   teachers   can
also    sit    for    regiilar    recri`itment    of   teachers    tliroiigh
competitive   examination.       Tlie   scheme   of   reservation
adopted  b}J  the  Sta(e  Go`'emmeiit  calinot  be  I.nrTi.nged.    It
lias.     tlierefore.     becoiiie     iiccessar}J     to     issiie     detailed

giiidelii`es as  l`ollows:  -

I.           Ad-lioc    appoiiitmelits    can    be    made    only    al`ter
clearalice  of the  Depallment  of Fjliance  alid  Department
of persoimel and \\'ith the appro\.al of tl`e Government;

2.          Ad-lioc     appointment     can     be     made     only     in
departments    which    are    of   p`iblic    `itility    or    essei`tial
services    or    service     \\'hich    Govemiiiciit    consider    as
esseiitial  or in exigenc.\J of admiiiistratioli;

3.          Ad-hoe   appointmeiits   can   be   niade   o;ii.v..against
sanctioi`ed posts ai`d oi`ly on consolidated salary;

4.           Ad-hoc`    :`pi)()ilitmeiits    c`an    be    mzidc    only    for    a

specified period  of less  (li.in  a .\ ear;

5.           Ad-lioc  a!)poilitnients   in  other  dei)artments  can  be
regularised  by  the  Go\.emment  in  cases  \\liere  they  have
been  wolkilig  for  more  than  a  }'ear onl}J  aner a  scheme  of
regiilaiisation      I.s      prep{}!-ed      and      appro\'ed      by      the

\
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Govemmeiit..   Iu  siicli  cases  all  the  recriiitmel"  eligibility
cri{erja       is       fillfilled       throiigh       due       process       of
recolnmendation      of      tlie      Departmental      Prolnotl.on
Comlnittee  or  Sikkim  Piiblic  Service  Col"nissio„  as  the
case may be;

6.          In    all    cases    of   ad-hoc    tcachej-s    of   Ediication
Department  will  have  to  go  tlirough  the  regular  process
of recruitmeiit for final selection and appointment.

Sd/-(R.S. BASNE)
SECRETARY TO THE GOVT. OF SIKKIM

DEP±±=QE.PELR_SQ±!±[±±aADM.REFORMS&
TRAININ

8.         This     Office     Memoral`dum     dated     24t'`     September     2001

contailling  guidelines  for  ad-hoe  appointments  is  not  urider  cllallenge

in  the  writ  petitioiis  and  tlie  Court  does  not  express  any  opinion about

the  validity  or  otlierwise  of llie  €iforesaid  Once  Meiiioralidiim.    Siich

qllestions    are    kept    open.            In    view    of   the    aforesaid    Office

Memoraildiun, there is no necessity to issue further directions.

Writ Petitions are disposed of accordingly.

•:  I:  i,...-

(A#GIE,B,
12-10-2001.


