IN THE HIGH COURT OF SIKKIM
GANGTOK

Date of Decision - 3 July 2001,
WRIT PETITION NO. 63 OF 2000

Shri Bhupendra Sharma

Presently posted as Administrative Officer

Tashi Namgyal Academy (on deputation)

Gangtok. Petitioner

Versus

L The State of Sikkim
Through the Chief Secretary
Government of Sikkim
Tashiling Secretariat
Gangtok.

2. The Secretary
Department of Personal and
Administrative Reforms and Training
Government of Sikkim
Tashiling Secretariat
Gangtok, Sikkim.

3. Shri L.M. Pradhan
Deputy Secretary
Sikkim Nationalised Transport
Government of Sikkim
Gangtok.

4. Shri T.N. Fazj
Additional District Collector
Office of the District Collectorate, Mangan
Land Revenue Department
Government of Sikkim.

5. Smt. Tenzing Dolkar
Deputy Secretary
Science & Technology Department
Government of Sikkim
Gangtok.
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6. Smt. Tshering Doma
Deputy Secretary
Law Department
Government of Sikkim
Tashiling Secretariat, Gangtok
Sikkim.

7. Shri Alfred Karthak
Deputy Secretary to the HCM
Government of Sikkim
Gangtok.

WRIT PETITION NO. 64 OF 2000

Shri Prakash Rai

Presently posted as Bazar Officer

Urban Development & Housing Department
Govermment of Sikkim

Gangtok.

Versus

L. The State ot Sikkim
Through the Chief Secretary
Government of Sikkim
Tashiling Secretariat
Gangtok.

2. The Secretary
Department of Personal and
Administrative Reforms and Training
Government of Sikkim
Tashiling Secretariat
Gangtok, Sikkim.

3. Shri1 T.N. Kazi
Additional District Collector
Oftice of the District Collectorate, Mangan
Land Revenue Department
Government of Sikkim.

4. Smt. Tenzing Dolkar
Deputy Secretary
Science & Technology Department
Government of Sikkim
Gangtok.

Respondents.

Petitioner
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Smt, Tshering Doma

Deputy Secretary
Ecclesiastical Department
Government of Sikkim
Tashiling Secretariat. Gangtok
Sikkim.

Shri Alfred Farthak

Deputy Secretary to the HCM
Government of Sikkim
Gangtok.

WRIT PETITION NO. 65 OF 2000

Shri Pradeep Fumar Raj

Presently Posted as Under Secretary
Social Welfare Department
Government of Sikkim

Gangtok.

I~

Versus

The State of Sikkim
Through the Chief Secretary
Government of Sikkim
Tashiling Secretariat
Gangtok.

The Secretary

Department of Personal and
Administrative Reforms and Training
Government of Sikkim

Tashiling Secretariat

Gangtok, Sikkim.

Shri ' T'N. Fazi

Additional District Collector

Office of the District Collectorate, Mangan
Land Revenue Department

Govermnment of Sikkim.

Smt. Tenzing Dolkar

Deputy Secretary

Science & Technology Department
Government of Sikkim

Gangtok

Respondents.
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Smt. Tehering Doma

Deputy Secretary
Ecclesiastical Department
Government of Sikkim
Tashiling Secretariat, Gangtok
Sikkim.

6. Shri Alfred Karthak
Deputy Secretary to the HCM
Government of Sikkim
Gangtok. Respondents.
Coram: Hon’ble Mr. Justice Ripusudan Dayal, Chief Justice
Hon’ble Mr. Justice Anup Deb, Judge.

Present: Mr. B. Sharma. Advocate for the petitioners.

Mr. N.B. Khatiwada, Additional Advoeate General

with Mr. J.B. Pradhan, Government Advocate for

the respondent Nos. 1 and 2.

JUDGMENT

DEB.J

These three writ petitions involving the questions of fixation of seniority

and non-promotion of the petitioners are being disposed of by this common

Jjudgment.

2. Bhupendra Sharma, petitioner in writ petition No. 63 of 2000 was
promoted to the post of Office Superintendent with effect from 28% Mav 1979
vide Office Order No. S7/TCS dated 5™ June 1979, Prakash Rai, petitioner in

writ petition No. 64 of 2000 was promoted to the post of Office Superintendent
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with effect from 30™ Jﬁhumy 1982 vide Office Order No. 229/ Gen/Est dated 217
January 1982 and P.E. Rai, petitioner in writ petition No. 65 of 2000 was
promoted to the post of Office Superintendent with effect from 25" January 1982
vide Office Order No. 229/Gen/Est dated 21% January 1982, The post of Oflice
Superintendent is a Grade I post as per Schedule — IT of Sikkim Subordinate
(Ministerial and Executive) Service Rules, 1981 and is a feeder post for
promotion to the Sikkim State Civil Service. These three petitioners were
promoted to the lowest gavetted grade with effect from 24™ August 1993 vide
Office Order No. 616/G/EST dated 30™ August 1993, Thereatter. the petitioners
were placed in the junior scale of Sikkim State Civil Service with eftect from 21"
August 1993 vide Office Order No. 914/G/DOP dated 17 Septamber 1997, The
respondents in writ petitions No. 64 of 2000 and 65 of 2000 are same and in writ
petition No. 63 of 2000 one L.M. Pradhan has been impleaded as respondent No,
3 and T.N. Kazi as respondent No. 4, who has been impleaded as respondent No.
3 in writ petition Nos. 64 and 65 of 2000, Smt. Tenzing Dolkar as respondent No.
5, who I.um'heen impleaded as respondent No. 4 in writ petition No<. 64 and 65 of
2000, Smt. Tshering Doma as respondent No. 6 who has been impleaded as
respondent No. 5 in writ petition Nos. 64 and 65 of 2000 and Alfied Farthak as
respondent No. 7, who has been impleaded as respondent No. 6 in writ petition
Nos. 64 and 65 of 2000. Bhupendra Sharma, petitioner in writ petition No. 63 of
2000 stated that L.M. Pradhan, respondent No. 3 was initially appointed as
Inspector in the Industries Department in the scale of Rs.510-900 vide Oflice
Order No. 289 dated 23" Tuly 1981. Similarly TN, Fazi, respondent No. 4 was
also appointed as Ingpector in the Industries Department in the scale of Re $10-

900 vide Office Order No. 369/DI dated 4™ September 1982 and the post of
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Inspector, Industries Department 1s not included in the Grade - [ of schedule 11 off
Sikkim Subordinate (Ministerial and Executive) Service Rules, 1984 Prakash
Rai and P.K. Rai, petitioners in writ petitions No. 64 of 2000 and 65 of 2000 did
not implead L.M. Pradhan as one of the respondents and they have impleaded
T.N. Kazi as respondent No. 3 in writ petitions No. 64 of 2000 and 65 of 2000
who was appointed as Inspector, Industries Department in the scale of Rs. 510-
900 vide Office Order No. 569/DI dated 4% September 1984 and the post of
Inspector. Industries Depm_‘nnem is not a Grade I post in Schedule 11 of Sikkim
Subordinate (Ministerial and Executive) Service Rules, 1984 The said post of
Inspector, Industries Department is not a feeder post to the State Civil Serviee.
Bhupendra Sharma, petitioner in writ petition No. 63 of 2000 stated that L.M.
Pradhan, respondent No. 3 and T.N. Kazi, respondent No. 4 were promoted to the
post of Assistant Director in the Industries Departiment vide Oflice Order No.
1325/(GYEST dated 16" February 1985 in the pay scale of Rs.600-1400.
Subsequent to their promotion as Assistant Directors. L. M. Pradhan. respondent
No. 3 and T.N. Fazi, respondent No. 4 in writ petition No. 63 of 2000 were
inducted in the junior scale of Sikkim State Civil Service vide Notification No.
32/GEN/EST dated 10™ August 1993, It is stated by Prakash Rai and P.E. Rai,
petitioners in writ petition No. 64 of 2000 and 65 of 2000 that TN, Kazi,
respondent No. 3 was promoted to the post of Assistant Director in the Industries
Department vide Office Order No. 1325/(G)EST dated 16" February 1985 in the
scale of Rs.600-1400. The said T.N. F.azi was inducted into State Civil Service in
the junior scale thereof vide Notification No. IVGENEST dated 1MhiAungust
1993. Smt. Tenzing Dotkar. respondent No. & inwrit petition No. 63 of 2000 and

reepondent No. 4 in writ petitions No. 64 ol 2000 and 65 of 2000 wax promoted as
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Office Superintendent vide Office Order No. 21/SCST dated 7™ Qctober 1982 in
the scale of Rs.550-1100. She was promoted to the post of Welfare Officer vide
Office Order No. 235/G/EST dated 22" February 1986 in the pay scale of
Rs.660-1400 and later inducted in the junior scale of Sikkim State Civil Service
by the same Notification No. 32/GEN/EST dated 10% August 1993, Smt. Tshering
Doma, respondent No. 6 in writ petition No. 63 of 2000 and respondent No. 5 1n

writ petitions No. 64 of 2000 and 65 of 2000 was promoted as Chief Tourist

Guide vide Office Order No. S40/G/EST dated 22°% April 1986 n the pay scale of

Rs.1320-2300 with effect from 10™ April 1986 and was promotad to the lowest
gazetted post of assistant Director in the Tourism Department vide Office Order
No. 1512/G/DOP dated 15™ March 1995. It is the case of the petitioners that the
post of Chief Tourist Guide is not a Grade 1 post of Schedule I1 of Sikkim
Subordinate (Ministerial and Executive) Service Ruleg, 1984 Bhupendra
Sharma, petitioner in writ petition No.63 of 2000 alleged that L.M. Pradhan,
respondent No.3, T.N. Kazi, respondent No.4, Smt. Tenzing Dolkar, respondent
No.S and Smt. Tshering Doma, respondent No.6 were promoted to the lowest
gazetted grade and inducted in the State Civil Service in gross violation of the
provisions of rule 4 of Sikkim State Civil Service Rules, 1977 as well as rule 3
thereof amended vide Notification No. E(32)/59/GEN/DOP dated 27" March
1995 and these respondents are junior to the petitioner, Bhupendra Sharma and
the petitioner had accordingly represented from time to time for having been
superseded. It is further allaged that the State respondents instead of redressing
the grievances of the petitioner granted further promotions to these respondents
by placing them in higher grade and rank of Deputy Secretaries in the State Civil

Service. L.M. Pradhan. respondent No.3 and T.N. Fazi, respondent No.d were
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promoted as Deputy Secretary with eftect from 22" June 1995, and Smt. Tenzing
Dolkar, respondent No.5 and Smt. Tshering Doma, respondent No.6 were
promoted as Deputy Secretary with effect from 8 December 1997 in violation of
rules of promotion and seniority. The petitioner, Bhupendra Sharma again made
representations to the Chief Minister, Chairman, Seniority Review Committee,
Government of Sikkim and respondent No.1 and 2 demanding their promolion on
the basis of their seniority. It is, therefore, the case of the petitioner Bhupendra
Sharma that he being a member of the Sikkim Subordnate (Ministerial and
Executive) Service, ought to have been considered for promotion and induction in
the State Civil Service before LM Pradhan, respondent No.3, T.N. Hazi.
respondent No.4 and Smt. Tshering Doma, respondent No.6 as the posts held by
these respondents were not Grade I posts in the Sikkim Subordinate (Ministerial
and Executive) Service Rules and were also juniors to the petitioner in service.
The representations of protests and requests for redressal of erievances having not
been al.tended to by the Government a legal notice has been issued demanding
justice but the State respondents instead of redressing the grievances granted
promotions to L.M. Pradhan, respondent No.3, T.N. Kazi, respondent No.4, Smt.
Tenzing Dolkar, respondent No.5, Smt. Tsheing Doma, respondent No.6 to the
posts of Deputy Secretaries vide Office Order dated 6% December 1997.
Similarly, Shri Prakash Rai and Shri Pradeep Fumar Rai, petitioners in writ
petition No.64 of 2000 and No.65 of 2000 alleged that T.N. Kazi, respondent
No.3, Smt Tenzing Dolkaar, respondent No4 and Smt Tshering Doma,
respondent No.5 were promoted to the lowest cazetted grade and inducted in the
State Civil Service in gross violation of the provisions of rule 4 of Sikkim State

Civil Service Rules. 1977 as well as mile 3 thereot amended vide Notitication No.
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E(32)/59/GEN/DOP dated 27" March 1995 and they are junior to the petitioners
and they had accordingly represented from time to time for having been
superseded. It is further alleged that the State respondents instead ol redressing
the grievances of the petitioners granted further promotions to TN, Fazi,
respondent No.3, Smt. Tenzing Dolkar, respondent No.4 and Smt. Tshering
Doma, respondent No.5 by placing them in higher grade and rank of Deputy
Secretaries in the State Civil Service. The respondent No. 3 was promoted with
effect from 22™ June 1995 and the respondent Nos. 4 and 5 were also promoted
as Deputy Secretaries with effect trom 8" December 1997. The petitioners again
made representations to the Chief Minister. Chairman, Seniority Review
Committee, Government ot” Stkkim and respondent Nos.1 and 2 demanding their
promotion on the basis of their sentority. It is. therefore, the case of the
petitioners that they being members of the Sikkim Subordinate (Ministerial and
Executive) Service, ought to have been considered for promotion and induction in
the State Civil Service before T.N. Fazi, respondent No.3, Smt. Tshering Doma,
rcspnndc;lt No.5 as the posts held by these respondents were not Grade | posts in
the Sikkim Subordinate (Ministerial and Executive) Service Rules and were also
juniors to the petitioners in service. The representations of protests and requests
for redressal of grievances having not been attended to by the Government a legal
notice was issued demanding justice but the State respondents instead of
redressing the ertevances eranted promotions to TN, Fazi, respondent No. 3. Smt

Tenzing Dolkar, respondent No.1 and Smt. Tshering Doma, respondent No.3 to
the posts of Deputy Secretaries vide Office Order dated 6™ December 1997,
Being agerieved, the petitioners Bhupendra Sharma, Prakash Rar and P.F. Rai

filed wnt petitions No.490 of 1998, 495 of 1998 and 491 of 1998 respecuvely.
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All these three writ petitions were disposed of by order dated 17 September
1998, inter alia, directing the State respondents to constitute a Committee
consisting ot the Finance Secretary, Secretary to the Department where the
petitioners were working at the material time and the Secretary, D‘vp:uhncm of
Personnel, A. R. & Training and the said Committee should consider the points
canvassed in the writ petition keeping it open for the petitioners to raise other
points if advised. 1t was further directed that the Committee shall submit its
report within six weeks trom the dats of tiling of representations before it by the
petitioners. It appears from the writ petitions that two potitioners naiely
Prakash Rai and P.F. Rai filed writ petitions No. 567 of 1998 and 568 of 1998
when they found that the Comumittee did not submit its report within the period as
directed. While disposing of the said writ petitions, the Court had ordered that the
grievances of the petitioners made in the writ petitions shall be considered and
disposed of by Shri Tashi Choppel. former Chairman, Sikkim Public Service
Commission, not as a Membear of One Man Committee but as an Officer of the
Court ﬁmi accordingly he was appointed to consider and dispose cUthe erievances
raised in the writ petitions within two months from the date of receipt of the ordor.
The petitioners accordingly appeared before the Special Officer accompanied by
their counse] on 25™ January 1999 before whom they made their snbmissions. A
copy of the report of the Committee was received by the petitioner in the last
week of April 2000 forwarded by the Under Secretary, Department of Personnel.
AR. and Training. The report of Shii Tashi Choppel has been assailed by the

petitioners on the following erounds: -

{1) The report is arbitrary and contrary to the sound principles of law
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(i1) The report is unjust and unreasonable for failure to mention the reason

promoting respondent No. 4 who is junior to the petitioner.

(1if)  The report has laid more emphasis upon the exigency of services as being

the reason for promotion of the respondent No. 3 and 5.

(iv)  The Committee has tailed to explain the transter of the respondent No. 4

to other Departments soon after her promotion.

(v) As Shri Tashi Choppel the Special Officer had held post of Secretary,
Establishment Departiment and, therefore, had been defending the action of the

Government, his report needs to be turned down,

(vi)  Since the Committee did not give justification of promotion of

respondents No. 3,4 and S in the light of their seniority vis-a-vis the petitioners, it

has prejudiced the rights and interests of the petitioners.

(vii) ~The Committee has wrongly relied upon Justice DM Sen Committee,
Shri E.C. Pradhan Committee and Malhotra Committee. etc. as such reports are
not at all applicable in the case of the petitioners. The cases of Shri UD. Lama
and others are also not applicable because during the said period the petitioners

had not been promoted to the lowest garetted erade.

3. On the above premises the petitioners have made the followine pravers in

writ petition Nos.63, 64 and 65- -

(a) Promote the petitioners to the lowest garetted grade with effect

from 16" Februuy 1985 or prior to thie dav and place them in the
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(b)

(c)

(d)

(¢)
&)

T asaa

seniority list above the Respondent Nos.3 to 6 so far as writ petition No.63
ol 2000 is concerned and Respondent Nos.3 to 5 so far as the writ petition

Nos.64 and 65 of 2000 are concerned:

[nduct the petitioners in the State Civil Service with effect from 16%
February 1985 or prior to this day and place his name above the
respondent Nos.3 to 6 in the seniority list so far as the writ petition No.63
01 2000 is concerned and respondent Noe.3 to 5 so far as the writ petition

Nos.64 and 65 of 2000 are concerned;

Promiote the petitioners to the rank of Deputy Secretary in the Pay Scale of
Rs$.2525-4000 with eftect from 22nd June 1995 and place their names at
the appropriate stage of seniority list above the Respondent Nos.3. 4, 5
and 6 so far as the writ petition No.63 of 2000 is concerned and
respondent Nos.3, 4 and 5 so far as writ petition Nos.64 and 65 are

concerned:

Direct the respondent Nos. | and 2 to grant all service as well as monetary

benefits with arrears in terms of the prayers made above:

Direct the respondents to grant cost of the proceedings: and

Grant any other relief or relieves to which the petitioner is entitled.

Direct the respondent Nos. 1 and 2 to jsene otlice order in the manner they
have issued the above office order dated 8" February 2001 being
office order No. 16394(Gy/DOP dated 8§* Febmary 2001 and  place the
petitioners in appropriate positions in the sentority list considering their

long experiences.
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4. On behalf of the State respondents, counter affidavit has been filed on
behalt ot the respondent No. 2. the Secretary, Department of Personnel, A, R &
Traiming in writ petition No. 65 of 2000 and the respondents adopted the same
counter affidavit in writ petition Nos. 63 of 2000 and 64 of 2000. It is stated that
the respondent Nos. 3 and 4, namely, T.N. Kazi and Smt. Tenzing Dolkar were
inducted in the State Civil Service and entered the lowest earetted grade thereof
with effect from 7 March 1986, while the respondent No.f entered in the lowest
gazetted grade of State Civil Service with effect from 10 April 1986, Their inter-
se seniority in the State Civil Service was fixed vide notification No. 45/Gen'Est,
dated 10th August 1993. The State respondents stated that the respondents Nos. 3,
4 and 5 were promoted into the lowest gazetted arade on diflerent dates in the
year 1986 in consideration of their seniority within their respective Depatments.,
Since the induction and fixation of seniority ofthe respondents Nos.3. 4 and 5 and
others which were challenged in writ petition No.21 of 1993 in the matter of U.D.
Lama and others -ve- State of Sikkim and others were upheld by this Court and
was confirmed by the Hon'ble Supreme Cowt in Civil Appeal No.14872 of 1996
reported in (1997) 1 SCC 111, it is now not open for the petitionars to reopen a
settled case with regard to the induction of respondent Nos.3, 1, 3 and 6 in the
State. Civil Service. It has been alleged that the writ petitions need to be
dismissed on the ground of delay and laches. The allegations of violation of Rule
4 of Sikkim State Civil Service Rules, 1977 as well as amended Rule 3 vide
notification No.32/59/GenvDOP dated 27% March 1995 have boen denied. Tt has
been stated that as per the rules the Government can adopt other method of
induction into the State Civil Services in the exieency of service in consultation

with the Sikkim Public Service Commission without resorting to the method of
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direct recruitment or by promotion as provided under the Sikkim State Civil

Service (Amendment) Rules, 1995,

5. We have carefully considersd the matter in details and the submissions
made at the bar. In our view, the writ petitions appear to have been filed under
gross misconception. In this regard the report of the Special Officer consisting of
Shri Tashi Choppel appointed by this Court vide order dated 4 January 1999
which has been filed as Annexure P18 with Writ Petition Nos.S68 of 1999 and
569 of 1999 should be looked into. The Special Officer was appomted to consider
and dispose of the representations and grievances raised in the writ petition
No0s.568 of 2000 and 569 of 2000 which were same as the ones raised in the writ

petition No.63 of 2000 also.

6. The Special Officer has considered the representations in details and have
given personal hearing of the petitioners who had appeared before the Special
Officer with their Counsel. Relevant portions of the finding of the Special Oflicer

in his report dated 28™ January 1999 are extracted below: -

"(it) 1 enquired from the petitioners whether the eradation
list Appendix - 3 had been notified by the Government to indicate
that the list was purported to be the inter-se-semority of the
persons holding the posts of Office Superintendents and other
persons holding the posts of Inspector of Industries, Information
Assistant etc. They replied that they were not aware of such a
seniority list had been notified. They contended that the list -
Appendix-3 has been prepared by the petitioner on the basis of the
pay scales showing me a copy of the Government Garefte
containing the pay scales of various categories of posts sanctioned
for different departments of the State Government.  According to
the pay scales. the post of Office Superintendent. Inspactor of
Industries and Information Assistant were in the same scale of
Rs.510-900 and in 1984 only the Office Superintendents had been
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granted higher pay scale of Rs. 550 - 1100. They contended that
Shri L.M.Pradhan, Shri T.N.Fazi and Mrs Tsering Doma were in
the same grade/lower grade when they were promoted to the
lowest gazetted grade in 1985 and in 1986 and pleaded that they
being junior superseeded the seniors in the persons of the three
petitioners. On this point I referred to page 692 and 693 of the
book "Employment- its terms and conditions" - wherein it js stated
"A proper determination of equation in the matter of post can be
done after considering comparative dutjes. qualifications, nature of
work and responsibilities. The posts of Private Secretary and
Readers in the Hieh Court require inteerity and contidence and
experience in the procedure of Courts and as ench thev cannot be
equated with the Superintendent However, it will not affoct
Article 14 and 16 of the Constitution”. It has firther been stated
"In the Conference of Chief Secretaries four principles were
decided for equation of posts. They were (1) nature and duties of’
the post (ii) responsibilities or powers exercised, (i1} minimum
qualifications for recruitment. and (1v) salarv of the post.  In
addition to this the Central Government could have considered any
~ other circumstance” A Committee under Shri ML Malhotra,

- Director, Accounts and Administrative Training Institute had been
constituted by the State Government vide office memorandum
No.186/Gen'DOP dated 30.11.95 to examine the representation
submitted by 47 Section Officers (inclusive of the Writ Petitioners)
claming their sentority over Shri T.N.Kazi and Mrs. Tsering
Doma.  The Committee had the personal hearing of 6
representatives (including one of the Writ Petitionars, namely Shri
P.E. Rai) of the 47 Section Otficers. In the report it has been
mentioned that Shri TN. Fazj was selected for the post of
Inspector of Industries through written examination and viva-voce
test conducted by the Selection Committee consisting of Director
of Industries, Joint Secretary, Establishment and Jojn Secretary,
Finance. Shri L AL Pradhan, who was alco selected alonawith Sl
T.N. Kazi for the post of Inspector of Industries t has further been

mentioned that My, Tsering Doma had been promoted as -
(] Information Assistant after the completion of training in the sphere
of tourism,

The Malhotra Committes had concluded stating that Shyi
') TN. Kazi and Mrs, Tsering Doma belongad to separate cadres and
‘ not to the Sikkim Subordinate (Ministerial & Executive) Service
and that they had been promoted to the gazetted grade on their own
line of promotion, They were inducted into Sikkim: State Civil
Service by proper interview and screening by Sikkim Public
Service Commission on the basis of the recommendation of Justice
D.M. Sen Committes.

In absence of any authentic document. the equation ot the

post of OMice Superintendente and the posts of luspector of
Industries as wel] ae the post of Information Assistant cannot be
I
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acceptad and the seniority on the basis of pay scale only cannot be
considered as correct”,
1. Even during the hearing nothing could be shown on behall of the
petitioners contrary to what has been found by the Special Officer in his report

extracted above.

8. For conventence, a comparative statement of sciority m respect of the
petitioners, private respondents and one T.T. Bhutia connected with private
respondent Alfred Farthak 1s appended below :-

COMPARATIVE STATEMENT OF SENIORITY IN RESPECT OF PETTIIONERS,
PRIVATE RESPONDENTS AND I.T. BHUTIA CONNECTED WITH PRIVTE

Sl Name Date of Date  of Date  of Date  of Rem-
No promotion promotion mduction  promotion  arks
mn the the mto State m the post ifany
highest lowest Civil ot Deputy
non- Garzetted Service Secretary
gazetted  grade
erade
1. 2 3 1 5 6 ]
1. Shri1 Bhupendra 28.5.79 21.8.93 21.8.93 -
Sharma

Petitioner i writ
petition No. 63
of 2000,

2. Shri Prakash Rai in.1.82 21.8.93 21.8.93
Petitioner in writ
petition No. 64
of 2000.

3. Shri P.F. Rm 25.1.82 21893 21893
Petitioner in writ
petition No. 65
of 2000,
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Shri L.M.
Pradhan
Respondent No.
3 in writ
Petition No. 63
0f 2000 and not
impleaded in
Writ petition
Nos.64 and 65
ot' 2000,

Shri T.N. Foazi
Respondent No.
3 in writ petition
Nos.64 and 65
of 2000 and
respondent No.
4 in writ petition
No.63 ot 2000,

Smt. Tenzing
Dolkar
Respondant No.
4 in writ petition
Nos.64 and 65
0l 2000 and
respondent No.
5 inwrit petition
No.63 of 2000.

Smt. Tshering
Doma
Respondent No.
5 In writ petition
Nos.64 and 65
0’2000 and
respondent No.

6 in writ petition
No.63 of 2000,

S

B,

24,781

1.10.82

20.4.84

17
| 5 6. 7
16.2.85 7.3.86 22.6.95
16.2.85 7.3.86 22.6.95
24.2.86 7.3.86 61297

10.4.86 10.4.86 6.12.97
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1. 2 3 4 5 6 T
8. Shri Alfred 1.5.78 5484 S4.84 27.8.94
Earthak
Respondent No.
6 in writ petition
Nos.64 and 65
01 2000 and
respondent No,
7 I writ petition
No.63 of 2000,
9. ShriT.T. Bhutia 89.78 5.4.84 5.4.814 27.8.94
9. Thus it is seen that the cases of the petitioners are qmite distinet from that

of the respondents No.3, 4, 5 and 6 so far as WTIt petition No 63 of 2000 1s
concerned and respondents No.3. 4 and S so far as writ petition Nos. 64 and 65 of
2000 are concerned. Those respondents wore first promoted to the lowest
gazetted grade on difforent (l:ﬂ;‘s i the vear 1986 and were mducted into the State
Civ.il Service inthe vear 1993 vids notification No.32:Gen Fet. dated 1oth Angyet,
1993 (Annexure P-7 to the writ petitions) with effect from 7" March 1986 or from
the date of appointment into the lowest gazetted grade whichever is later. Thus
L.M. Pradhan, TN. Fazi, Smt. Tenzing Dolkar. Smut. Tshering Doma, Alffed
Farthak all respondents in wrif petiions were reqruited s members of Sikkim
State Civil Service with effoct from 7 March 1986, 7% March 1986, 7* March
1986, 10* April 1986 and S®April 1984 respectively. The names of the
respondents No.3. 4, S and 6 in writ petition No.63 of 2000 1 respondents No_ 3,
+and 5 in writ petition Nos 61 and 63 of 2000 can be found at seral Nos 103,
104, 1140 and 127 tespeetively. Whereas 1t 1e the admited e of e pentioner«

that they were promotad to the lowast eazettod erade with effect from 21™ August
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1993 vide O.ONo.6161(G )/Est. dated 30th August. 1993 vide Annexure P2 of

the Writ petitions and were inducted into the State Civil Service with effect from
the same date retrospectively vide office order No 914(GyDOP dated 1%
September1997 (Annexure P-3) to the writ petitions. Therefore, it can be seen that
on the dates when the respondents No.3, 4, 5 and 6 in writ petition No.63 of 2000
and respondents No.3, 4 and 5 in writ pefition Nos. 64 and 65 ol 2000 were
promoted into the lowest gazetted grade in 1986 from which dates they pray for
promotion retrospectively. the petitioners were not born in the cadre. As held in
the case State of Bihar and others -vs- Akhouri Sachindra Nath and Others
reported in 1991 Supp.( 1) SCC 334, no person can be promoted with
retrospective effect from a date when he was not born in the cadre =0 as to

adversely affect others.

10. The very toundation of the petitioners® case that the respondent No< 3, 4, 8
and 6 in writ petition No.63 of 2000 and respondent Nos3. 4 and 5§ in writ
pet.iti;m Nos.64 and 65 of 2000 were inducted in the State Civil Service in eross
violation of the rules cannot be sustainad because their induction took place in the
year 1993 vide notitication No.32/( G VEst. dated 10th August, 1993 when there
was a mass induction of those persons not beloneing to any oreanised service into
the State Civil Services in the effort of the State espondents to streamline State
administration. This was done by exercisine the exigency clanse provided in Rule
4(4) of the Sikkim State Civil Service (Amendment) Pulss, 1995, Therelore,
induction of the respondents in the Civil Services was vahdlv dons under the
rules. The aforesaid mass induction had been challenced in wiit petition No 21

of 1993 in the matter of U.D. Lama and Othere -ve- State of Sikkvm and Others

A

-------
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The facts of the case has been sat out conciselv by Shri Tashi Choppel. Special

Oficer in his report dutad 28™ January 1999 which is extracted as below: -

"the Government had constituted a Committee under the
Chairmanship of a retired High Court Judez. Brig (Justice) DAL
Sen vide Notification No.f6/Homez/89-90 dated 22.9.1989 to
examine the representations ot the otlicers of the general category
and to suggest method’/principle tor induction of serving gazetted
officers into the Sikkim State Civil Service and a method for
regulation of their own sentority with the officers already in the
service (Sikkim State Civil Service ). The Justice Sen Commilttee
submitted 1ts report on 29.12.90 and the State Government
accepted the recommendation of the Committee and issued
Notification No.61/Gen/Est  dated 29.12.1990  followed by
Notification No. E(23)74/GewEst. dated 8.2.91 - Appendix 1.
There was resentment amongst the officers of the State Civil
Service due to the action of the Government to induct all cazetted
officers in the general category into the State Civil Service with the
protection of their seniority on the basis of the recommendation of
the Justice Sen Committee,

The  State  Government. ssued a  Noutication
No.58/GenvEst. dated 20.11.1992 constituting a Committee under
the Chairmanship of Shri Y.C. Pradhan. Advisor with six senior
officers of the State Government. The Committee submitted i<
report on 7.7.93. The Government decided to induct all the otlicers
Cincluding otticers holding the lowest gazetted erade mto the
Sikkim State Civil Service as recommended by the Sikkim Public
Service Comimission. Theretore, 132 (actual 138) ofticers vide
Notification No.32/Gen/Est. dated 10.8.93 (submutted by the
Petitioners as Annexure-P.7 and Annexure ‘A’ to their Writ
Petitions) were appointed to the Sikkim State Civii Service. |
would like to refer to the relevant recommendations of the Pradhan
Committee and the recommendations read as under:-

"In the absence of the Notification of specitic posts.
for the Civil Service, most of the Officers are
languishing 1n the admimstrative jobs that do not
offer any challenges with the result that otficers are
often badlv under-worked. 1f the services are to be
regulated properly than it is imperative that specific
posts be notified against which onlv Civil Senice
Officers should Le appomnted. These posts should
cover the entire range of admimstrative functions
mchiding  development. law  and  order  and
reculatory duties g0 as to ensure the career
development of voune officers in order to make
them competent to hold higher posinons. The
AL
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development of voung officers in order to make
them competent to hold higher positions. The
officers in  the Service being  trained  for
administrative functions should be utilised for this.
purpose. Unless this is done, implementation of the
service rules as well as assurine no such anomalies
m future will not be possible.

In examining the representations made and also the
various judgements and reports submitted to the
Government earlier. it is seen that the 29 oflicers
inducted in 1982 was not in accordance with any of
the statutory rules but in exercise of Government
executive power due to "exigencies of service”.
This  however, did not prevent  the  Office
Superintendents from getting their promotions and
inductions into the Service claiming that the above
inductions were made under rule -1V of the Service
Rules. It is, in this light that the officers nof
included in the Civil Service have requested for
review of the entire exercice to consider their case
mn the light of other provisions of the Service Rulos
which provides for induction and sentonity to the
Service by a method other (han by selection o
examination. The Committes discussed the varions
View points presented and also was apprised of the
fact that the Justice Sen Committee had examined
all  the  technical points in its  leeal  and
administrative  perspective and  that the  Sikkim
Public  Service  Commission and  the  other
Committees  of the Government had also
recommendead the settlement of the matter along the
lines as recommended by the Committes"

This Court had considered the submission of the leamad
Counsel for the petitioners that retrospective amendment in (he
Sikkim State Civil Service Rules. 1977 Appendix 6 - re-
introducing  the exigency clanse by the Notification No,
E(32)59/Gen/Est. dated 23.7.95. dated 29.5.95 was malafide as it
took away the vested rights of the petitioners relating to their
seniority. The Conrt has stated that the Government had mads the
amendment based on the recommendation of the Committes
constituted vide Notification No- 8V GenEst. dated 22.2.91 on he
matter of identitication and encadrement of postsin the State Civil
Service. We quote the obsarvation of this Hon'ble Court "In our
opinion, the amendments ywero made not for anv sxtransone
reasons but with the intention of streamlining the  eeneral
administration.  The mmendments were made under proviso to
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Article 309 of the constitution. The service rules may be amended
with retrospective eflect under that proviso is well established.
Relying on B.S. Vadera -vs- Union of India AIR 1969 S 118, it
was held in Acconntant General Vs §. Daraiswamy ( 1981) 4 SC'C
93 that the rules framed under 309 of the Constitution of India
could be retrospective operation.”

(1v) With regard to senioritv this Cowt has observed
"However, in the present case (Writ Petition No.21 of 1993) no
vested rights of the petitionars were atlected by the retrospective
amendment of the Rules or by retrospective appointment of
respondent Nos 4 to 65 and fixation of their semonity accordingly.
It was held in Union of India -vs- Frishna Murthy (1989) 4 SCC
689: "Nobody has any fundamental right to ap'xrllcuhr senority or
to any chance of promotion.” Again, it was held in F.S. Vora V.
State of Gujarat (1988) 1 SCC 311 that “rules of SCOTItY wre ¢
matter for the employer to frame and even thougi prospects ol
promotion in firture were likely to be prejudiced by introduction of
a new set of rules to regulate sentority. If the mles were made
bonafide and to meet exigencies of the service. no entertamable
grievance could be made™.

11. The induction of the petitioners and others made in tie vear 1993 having
been held to be valid even by the Supreme Court before whom the Judecment of
this Court was challenged, it is now not open tor the petitioner to asenil the

legality and propriety of such action any more.

12. It is an adnutted case that the petitioners have done nothing other than
approaching the Government from time to time. It is a settled position of law that
repeated representation is no reason as to why the Court should entertain a belatod
and stale claim. When representations have not been responded to 1t 1s to be
presumed that the Government has rejacted such representations. Fyvon assuming
that the petitioners did have rights and were mdeed superseded m matters ot

promotion in 1986 it was mcumbent and mnperative upon them to have soneht tor

redressal of the erievances bafore a competent cowt of law when their pravers {or
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settlement of such erievance were not acceded andror retuced and not wait for
time to lapse enabling the beneticiacies of the impugned action of the Govermment
from getting their rights matured 1o a vested right due to efflux of time. The

respondents No.3, 4, S and 6 in writ petition No.63 of 2000 and respoudents No.3
I I

4 and 5 in writ petition Nos. 64 and 65 of 2000 as per the petitioners (hemselves
have already been promoted as Deputy Secretaries i 1997 Irom the prayers
made by them in the writ petitions the petitioners <oneht for promobion to the
lowest gazetted grade with efiect from 16% February 1985 and induction in the
State Civil service fiom the said date and also promotion to the rank of Deputy
Secretary with effect from 22°¢ June 1995 with consequential benefits in respact
of seniority above the respondents as well as other monetary benefits accruing as

aresult thereof

In the State of Orissa -vs- Pyvarimohan Samantaray and Others (1977) 3

SCC 396 the Supreme Court held that -

6. ... There s no satistactory  expianation ot the
inordinate delay for, as has been held by this Court i Rubynira
Nath Bose wvs- Unmion of nda the making of repeated
representations, afer the rejection of one representation. could not
be held to be a satisfactory explanation of the delay. The fact
therefore remains that the petitioner allowed some 1] vears to go
by before making a petition for the redress of his erievances. In the
meantime a number of other appomtments were also made fo the
Indian Administrative Service by promotion fiom the State Civi
Service. some of the officers received promotions to higher posts
in that service and may even have rotired Those whe continued to
serve could justifiably think that as there was no challsnge 1o therr
appointments within the period preseribed for a smit. thev conld
look forward to finther promotion and higher terminal benefit< on
retirement, . ... "

In Gian Smgh Mann -vs- High Court o Pumpab smd anvana and anothe

1980) 4 SCC 266, it hax been obicar od by the Suprams Conrt as inllow -
A i




= TR — That the petitioner was making successive

. representations during this period can hardly justify our over-
looking the inordinate delay. Relief must be refused on that
grounds s *

It has been further held in B.S. Bajwa -vs- State of Pumjab (1998) 2 5CC

523, the Supreme Court further observed: -

"7, coeiiineen It is weell settled that in service matters the
question of seniority should not be reopensd n such simations
after the lapse of a reasonable period because that results m
h disturbing the settled position which is not justifiable. "

.

13.  No order for consideration of the cases of the petiioners can also be
passed for the reasons of mordinate and unexplaned delay by them in
approaching this Court. Furthermore. it is an admitted position that L.M. Pradhan
and T.N. Kazi were promoted to the lowest gazetted wrade on 16" February 1985,
Smt. Tenzing Dolkar was promoted on 24" February 1986 and Smt. Tshering
Doma was promoted on 10™ April 1986. They are all respondents in the three writ
ﬁ petitions whose seniority and promotion have been challenged. The petitioners
challenged the promotions in 1998 i writ petition No= 191 of 1998, 568 of 1998
ﬁ and the present writ petitions were tilad on 26™ March 2001 The petitioners
chose to challenge the promotions ot the respondents No 3.4, S and 6 for the first

time in 1998, that 15, after a lapse of almost 12 vears.

(B8 The eround of bias to assml the report of Shis Tashi Choppel. the Special
Ofticer. on the eround that h> had held the post of Establishment Sceretary and as

such had been defending the action ot the Governmment cannot be sustamned
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becanse when Shri Tashi Choppel was appointed the Special Oflicer by this Court
vide order dited 4% January 1999 no objection had been raised to such
appointment on any eround whatsoever. Even before the Special ()iﬁcor the
petitioner did not chooss to raise any objection as regards his jurisdiction on the
ground ot bias. In fact he appeared betore the Special Officer accompanied by his
counsel willingly and fully participated in the proceedings. As such it is not now
open for the petitioner to raise siuch objection atler having taken a chance and

failed in his attempt to satisty the Special Officer.

15. So far as the case of' the respondent No.6. Alfied Farthalk is concerned the
State respondents have remedied the error/wrong committed to him for placing
him below one Shri T . T Bhutia in the sentority list of Deputy Secretiries when
in fact Alfred Farthak was senior to T.T. Bhutin. No reliet has been clamed by
the petitioners agmnst Alfred Farthak The case of the petitioners on the other

hand is quite different as already discussed above,

16. We asked Mr. B. Sharma, Counsel for the petitioners to submit how the
petitioner could claim seniority over the respondents even when the respondents
had been appointed to the lowest guetted grade and had also been inducted in the
Sikkim State Civil Service several vears prior to the pettioners. N, Sharma
replied that the petitionars were making reprasentations and <ams were considored
but no relief was given to the petitioner. To <av the lewe the areument is
preposterous. A person does not become emtitled to relisf fiom the Hiel o

simply because the government did not find werit i e e
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17 “There is no merit in the Wwrit petitions.  The writ petitions are disinicsed.

There will be however no order as to costs.

_ e

( Ay beb )
Judge

03-07-2001

.

{ K. Davusy
Chief Justice
03-07-2001
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