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JUDGMENT
I. H. PA

By this writ petition the Union of India through

its     officers     of    Department     of    Posts,     Ministry     of

Communication  seeks  to  assail  the  validity  of  the  order

dated   27.11.2001   made   by   the   Central   Administrative

Tribunal,   Calcutta  Bench  in  OA1/SKM/2001   which  was

ffled by the  respondent no.1.   By the  impugned order,  the

Central  Administrative  Tribunal  Qiereinafter  referred  to  as

the  Tribunal)  has  directed  the  departmental  authority  to

communicate to the respondent no. 1 the grading on his CRs

below the bench-mark within a period of four weeks from the

date  of  f ommunication  of  the  order  with  liberty  to  hin

(respondent no.1) to make representation against them and

in the event any order is passed in his favour changivg the

gradings, the competent authority shall hold a Departmental

Promotion  Committee  (in  brief DPC)  for  review  of his  case

after complying with necessary fomalities.

2.                 The  respondent  no.1  ffli ed  the  aforesaid  OA  no.

1/SKM/2001  before  the  Tribunal  for  quashing  the  order

dated 26.3.2001  promoting the private respondents 2 to 22

to   the   Senior  Adzninistrate   Grade   in   the   pay   scale   of

Rs.18400-500-22400   and  for   other  consequential  reliefs.



His  case   before  the  'Ihibunal  was  that  he  came  to  be

appointed  to  officiate  against  the  post  of  non-functional

selection  grade  in  the  Junior  Administrative  Grade  of the

Indian Postal Service Group-A with effect from  1.10.1992 as

per the notification dated 4.7.1994.   In view of his seniority

position,  he  became  eugible  for  promotion  to  the  post  of

Senior Administrative  Grade  in  the  pay  scale  of Rs.18400-

22400 of the Indian Postal Service against the vacancies for

the years  1998 and 2000.   During his entire service career,

he  had  no  adverse  remarks  in  his  ACRs  except  for  the

periods   from    19.9.1994   to   31.3.1995   and    I.4.1998   to

12.10.1998.    Against  the  said  adverse  remarks,  he  made

representations and the Member Personnel), Postal Services

Board,   New   Delhi   on   due   consideration   expunged   the

adverse  remarks  as  per  the  order  dated  6.10.1998  and

3.5.2000 respectively.  In order to fill up the vacancies of the

years  1998 and 2000 in the Senior Administrative Grade in

the   scale  of  Rs.18400-22400  a  DPC  was  constituted  to

prepare    a    panel    from    amongst    the    eugivle    Junior

Administrative Grade Officers of the Postal Service Group-A.

The Dro considered his .case along with others but did not

recommend him for promotion although he was completely

free  from  any adverse remarks following the  expunction of

the two adverse remarks mentioned above.  The DPC did not

consider the fact that the adverse remarks recorded in his



ACRs for the aforesald two periods had been expunged and

had  that  fact  been  taken  into  account  he  would  have

secured the bench-mark "very good" by the DPC and would

have  been promoted.     His further allegation was that the

ACR   for   the   aforesaid   two   periods   were   written   under

prejudice,  bias  and  in  utter  violation  of the  departmental

rules and the DPC had to depend upon such bias, vague and

illegal report.   Consequently the grading determined by the

DPC cannot be held to be correct.

The  stand of the department before the Tribunal was

that  promotion  to  Senior  Administrative  Grade  of  Indian

Postal Service Group-A was made on the recommendation of

the  departmentally  constituted  DPC  by selection  on  merit

from amongst the officers of Junior Administrative Grade of

the  service  with  8 years regular  service  in  the  grade.   The

case of the respondent no.1 was also considered by the DPC

but on his overall performance  as revealed from his ACRs,

he was not found fit to be selected by the DPC as he failed to

fulfil the bench-mark of "very good".

3.                Before   the   Tribunal,   it   was   argued   by   the

respondent no.1 that the expunction of the adverse remarks

results in changing of the gradings of his CRs which was not

done    by    the    competent    authority    and    because    of

consideration  of such unchanged  gradings  by  the  DPC  he



®
was prejudicially affected.   The above contention was found

favour with the Tribunal.

4.               Shri wangdi, learned senior central Government

Standing counsel  appearing  for  the  department  submitted

that the last sub-para of para  174(12) of P & T Manual Vol.

Ill provides that grading of an officer done  on the basis of

general remarks in the report should not be communicated

even if it is adverse and therefore the Tribunal clearly erred

in directing the  departmental authority to  communicate to

the respondent no.1 all the gradings of his CRs for the years

which  are  below  the  bench-mark  so  as  to  enable  him  to

represent  against  them.        He   also  contended  that  the

grievance  of the  respondent  no.1  before  the  Tribunal  was

limited  to  the  extent  of  non-consideration  of  appropriate

change  in  gradings  consequent  upon  expunction  of  his

adverse  remarks  for  only  two  periods  but  the  Thbunal

exceeded its jurisdiction in enlarging scope of his grievance

in directing the  departmental authority to  communicate to

him all the gradings of his CRs for the years which are below

the   bench-mark.      Leaned   counsel   appearing   for   the

respondent  no.1   on  the  other  hand  submitted  that  the

impugried direction of the 'hibunal is fair and is based on

the principle  of natural justice  and accordingly it does not

call for interference by this Court.



5. We  have  perused the  impugned  order and  duly

considered rival submissions made by the parties.

6.                The  short question that arises for consideration

is that whether the Tribunal is justified in law in giving an

omnibus    direction    to    the    departmental    authority    to

communicate to the respondent no.1  all the gradings of his

CRs.    The  specific  case  of the  respondent  no.1  before  the

Tribunal was that the expunction of his adverse remarks for

the   two   periods   i.e.   from   19.9.1994   to   31.3.1995   and

1.4.1998  to  12.10.1998  necessarily  results  in  chanrfug  of

gradings but the departmental authority did not change the

gradings and the DPC erroneously did not take into account

the   fact   of  expunction   of  those   adverse   remarks   and

consequential change of grading.   Had the DPC taken those

facts into account it should have been given the bench-mark

of avery good"  and would have automatically recommended

his  case  for  promotion.      The  grievance  of the  respondent

no.I  being limited as indicated above,  the Thbunal clearly

fell into error in directing the departmental authority to let

know  the  respondent  no.1  all  the  gradings  for  the  years

which  are  below  the  bench-mark  to  enable  him  to  make

representation.   By this direction, the Tribunal has enlarged

the  scope of the respondent no.1's application.  Respondent

no.1 never wanted in his application that he should be given

opportunity  to  make  representations  in  respect  of all  the
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gradings for the years which are below the  bench mark in

the CRs.

The  Tribunal  further  committed  error  of law  in

disposing of the matter without examining the merit of the

grievance  raised  by  the  respondent  no.1.    F`rom  the  order

dated   6.10.1998   (annexure  A-2   cony  to   the   appncation

before  the  Tribunal)  it  would  appear  that  the  concerned

authority    while    disposing    of    the    respondent    no.1's

representation made  against the adverse remarks recorded

in  his  ACR  for  the  period  from   19.9.1994   to   31.3.1995

modified as follows:-

PART Ill
A-3    Knowledge of sphere of work         Satisfactory
8-2    Decision making abinty                   Satisfactory
8-3   Initiative                                             Satisfactory

Similarly  in  the  order  dated  3.5.2000  (annexure  A-2

colly) the concerned authority modified the adverse entry for

the period from  1.4.1998 to  12.10.1998 as follows:-

Part Ill column A.2  quality of output adverse remarks

substituted by "satisfactorv".

Part Ill-3.8  -The portion "the offlcer's demonstrated

work performance has been average" would continue to hold

good and the rest of the part stands expunged."
'The  above  being the position  of his ACRs for the  two

periods,  it is  incomprehensible  that he  could  have got the

grading of ftyery good" in his CRs.
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We may state here that this is not a case of stepping

down of a graded entry.   Had it been a case of down-grading

the question of violation of principle of natural justice would

have arisen.

There  is no  dispute  that the remarks  of "average"  in

the CR is not an adverse entry.   There is also no dispute at

the bar that appointment to the Senior Administrative Grade

is made on the recommendations of the DPC by selection on

merit from alrlongst the officers of the Junior Administrative

Grade  of  the  service  with  8  years  regular  service  in  the

grade.       The   respondent   no.1's   ACR   for   the   periods

commencing from 1990 till March 2000 are hereunder:-

Period Contromng Reviewhg
Officer Officer

1.4.90 to  15.1.91 Gcod Average

1.4.91  to 31.3.92 Good Good

1.4.92 to 31.3.93 Good Good

1.4.93 to 4.8.93 Good Not Reviewed

14.8.93 to  11.1.94 Very Good Very Good
\   19.9.94 to 31.3.95 Average Average

1.4.95 to 31.3.96 Gcod Good

27.4.96 to 31.3.97 Good Good

1.4.97 to  14.10.97 Good Not Reviewed

25.10.97 to 31.3.98 Good Good

1.4.98 to  12.9.98 A:"era8e Avcrnge

1.11.98 to 31.3.99 Good Ctood

1.4.99 to 31.3.20cO Very Good Very Good

*        The starred marks mentioned above relate to the
two  periods  against which  the  adverse  remarks
were modified.
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The DPC considered the case of the respondent no. 1  on its

own  objectives  basing  his  entire  service  for  the  requisite

number   of  years.      The   grading   made   by   the   DPC   is

independent  of  the  grading  made  by  the   departmental

authorities.     Therefore  the  exercise  which  is  to  be  done

pursuant  to  the  impugned  direction  of the  Tribunal  is  a

futne one.

8. For  the  aforesaid  reasaps,  the  impugned  order

passed by the Thbunal is megal and cannot be supported.  It

is hereby quashed.    The application ffled ty the respondent

no.1 before the 'hibunal hereby stands rejected.

9.

costs.

In  the  result,  the  writ  petition  is  allowed.    No

R.K#
Chileif ~toe

Oa.11.2"

I aoree.

Dictation taken
a

typed by me
Dipak Saha

I,mENrmu
Judge
oo.11.Ban


