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JUDG1`1ENT

PJ±ydr  EL
fill    these   aFIFieals   ,whict-I    involve    cc)mmon    questions    of    law

and    facts   have    br.en   lieard    t.ogetlier   I?nd   c.ire    tieir`g   dis[}osed   of

by   tlii5   judgment.

2.         Tl-Ie      defendant./res[.ondent    in    eac.I-i   of    t,hesE    [a5e5       i5      a

tenant     under   tl-ie   plaintiffs/aFiFiellants   who   are   brotl.iers      in

respect   of   the    prerrlises   with    resFiect   I,o   which   trie    resF.e[tive

Suit.     w.|r:      l}r..)u(7Iit..          r'rr`IiiicT..`r,      iTi     ,i]I       t,ri(`r,(`     (:..`r.{.5      I`iirili     f}rlrl         of

tl-Ie      5arrie    buildin.].       Tlie    FlartiEs    ent.ered    int.a      a      registered

lease       deed   dat,ed    .17t,li   l=f!bi'uclry,     .1990   wliicli   was   mc;|de       e+fec-

tive   from   28th   February,    1989   f`or   tuienty   four   months.      There

i5      no      disF.ute      tliat   t,lie   lease    in   respect,   of      eclch      of      the

tenancies   I-Ias    been   detEirrTiined   according   to    ttie    Flrovi.5ions   of

the     Transfer   of   Property   Act.      The   Suits   were      brought      for

eviction      of      tlie      tenaTit      and      cllso      for      tt.ie      recovery      of

reT.t/t]IesTie    T:.rof it,5.

3.          The    learned.   trial    Coui-t,   decreed    tliE    suit    f`or       coiTi|=IeT`5a-

tion/rent,   but   di5mis5ed   it,   for   e\iiction.      These   aF.peals      are

direl=ted       agajngr,t    t..l`ie    disITlisscll    of    t[ie    suit,       f`or       eviction.

The    premises   are    Sit,uated   witl.iin   't,he   [|rea   of`   Gangt,ok      bazar.

To    su[l-I    I.remises,     tlie    GaT`i]tol::    Rent,    CoTttrol    f`nd    Evi[ticm       At:t

of       lp56      whicli       I-eceived    tl-ie   a.s5eTit       of      His      Highness      t,he

Maharajclrl       of    5il€IiiiTi    on   3-15t.   t.lay,     1956    i5    arir.1icablE.          Sec-

tion      4   of   that   f\[t   restrict.5   trle    rii]rlt   of`   t,I-ie      landlord      t.a
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eject   his   tenant   and   r.rovides   cls   under    :-

`.4.      A   landlord   may   not   ordinarily   eject   any   tenant.
When,ht]wever,    the   whole    or    Fiart    of`    the    premises   are
rGqt]irf-r(     rnr`     t.hr.     lttwi.|ritlr.    rir.r`iT`.|t.inii    tir     I.hp    1.ii`fllnrt]    nr

:i:i:::':'s`d:::5a:;e::t±:::;0::"w:::r|'::I:'::t(:#C::::::5
arriount   to   four   rriontlis    rent   or   more,    the    landlord   rriay
evit:t   the   teTlrllit.   on    f iling   a   suit   of`   e.ip[tmpnt    in   thp
Court   of`   the   Chief   Magistrat,e.      The   tenant,   so   evicted
5Iia.11,    hciwevEr,    have   the   first   riglit   to   re-o[[uF.y   the
premises,   after   over-haulini],   on   such   enrianced   rEnt   as
may   bE   f i>:ed   by   the   SikkilTi   I)arbar   before   it   is   let   out
to   any   other   tenant."

)

4.         Thus      a   tenant   c:an   be   evicted   under   t,rie      Flrovi5ion5      of

Gangtt]k     Rent     Control   and   Evictic)n   fl[t   only   on   any      of      the

f`ollowing   three   grounds    :-.1s    1

{1}    When   the    premises   arE    required   f`or    the    bonafide   oct:llF`a
Lion    of    the    laT`dlord    or    I-Ii5    de[ieT`dants;    or

{2)    When   the    |=iremi5es   are    required    f`or    thorough   overllauling;
Or

(3}    Wllen    the    tenant    has    [orrirllitted   def`ault    in    Fiayrrient,    of`
arrears   of   rent.

5.          In    the    instant.    ccl:se5,    evict,ion    is   Tiot,    so`iglit    on   clny      of

thEse      grounds,      but      undEr   the   Transfer      of      Property     f}ct.

Transfer   of   ProFierty   f}[t,   was   e:{tended   t,o   the   State   of`   Sikkim

in      the      year    1983   and    caITie    intc}    forc:e    frcim      lst      SEFiterTiber,

•1984.       Learned    Coui`spl    f`t]r.    t,lie    aFlriEllant,s    subniits    tl-Icit    after

tl-ie      Transfer   of   ProFierty   f}ct,      which   i5   a   Central   fl[t,      has

hreii         o}{t.rfit.lritl      I,a     riil.I.ilil     ,|ii.I      lI..`r,      Iipt.n     ril.|`l(i          (i|,(.r,.it,iv(.,               t,Ilo

State       law   contained    iTi   t.I.ie   Gangtolr.   Rent   Control   f}[t,       which

is   a   Stclt.a    law,    liar>    ct?a5pd    t,c`    tie    oFierat,ive,     it    beillg       in[on~

5istent   wit,h    tlie    Firovisic}ns    of`    the   Transf`Er    or    Proi=.arty   Act.
3
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5.         Simila,r      Submission   was   made   bef`ore   tt-ie    learned      trial

Court,   but   did   not   f ind   ac[eF.Lance.      I      also      See   no      reason

to      take     a   Contrary   view.      Gangtok   Rent   Control      Act      is     a

pre-merger   law   and   was   e>{tended   to   thE`   State   of   5ikk`im   under

Clause      (k)      of      f}rticle      371F      of      the      Constit,ution      wliich

provides     that     notwit,listanding   anything      [ont,aimed      in     the

Constitution,         all      laws   in   force      irriiTiediately      before      the

ap|]ointed   day     in   the   territories   con.iprised   in   the   State     of

Sikkim      or      any   part,   thereof   shall    Continue   t,o   be      in      force

trierein   until   amended   or   repealed   by   a   con.iFietent   Legislature

or      t]ther      competent   autriority.      Tliere   i5     no     dispute      that

neither   any   f}[t   of   P'arliament   nor   any   f`[t   of   Sik[r.im  Legisla-

ture      nor      an.y   ot,her   aut,tiorit,y   t-icls      e::pres5ly      ref.ealed      tlle

Gangto[<   Rent   Control    f`i=t.       The    5ubiTii55iori,    tiowever,    i5       that

t.he      provisions    of    the   Gani]tolr.   Rent   Cant,rol   f`ct      are.      incon-

5i5teTlt   with   the   provi5ion5   of   t,I.Ie   Transfer   of   Property   fact,

inaslTiu[has,    under   t,he    FirovisioTis   of   the   Transfer   of   ProFierty

At:t,   a   landlord   i5   entitled   to   a   decree   for   eviction   c}nly   on

t,he      det.eriTliTiat,ion   of    lease,    whereas   under    tile   Gangt,ok      Rent

Control   fact   a   landlord   has   to   prove   the   e}:i5t.ant:e   of   ally      of

the    tl.iri3e    groiil`tl5    5r.pcif`ied    in    Sect.ion    4    of    tl.Ie    f`ct          and    5D

witl`        t,lie    e;{t,i3nr,ion    rif     W`p     I-r.ai`5rer    of    IJror..t3rt.y   At:t    to       5ik-

ki„     t,lie    St,at,p    l[|w    li.-`r.    r,I.ond    roT+r.|lpd    IIy    iliirilir.clt.ioli.        I       am

unable   to   a[[ei„   tllis   sul]iTii5sioii.      The   TraTisfer   of      Property

Act    i5   a   general    f}ct    gciverTiing   the    riglits   a.nd    liabilit.ie5    of

landlBrd5   and   tenants.         But    tT-te   GaTigtoL=   Rent   CDntrol   f}[t    i5

a      sFiecial      Act   restric:tiTi.]   certain   right,s      of      a      landlord,

whicrl      he      would   otherwise   I-lava   under   t,lie   general       law      Con-



tained       in   the   Transfer    of   r'roF.ert.y   f}c:t.    Ill    res[Ie[t      of      t.I.ie

matters      whi.ch   are   governed   by   the   special    law   cont,aimed      in

the   Gangtok   REnt   Control    flct,,       trie    FirovisioTis    of.`t.I-Ie      Trans.-

far      iJf      Property   Act   stand   modif ied   to   tl-iE      e>{tent      of      the

i n c ons i s t en c i e s .

6.         Learned      Counsel    f`or   tlie   apFlellant   has      alsc)      5ubmitt,ed

that      if   the   TransfE`r   of   Property   Act   and   tlie     Gangtok     Rent

Cant.rol      Act,   are   both   held   to   be   applicable   t,a   t.he   State      of

Sik.l<im,       it   should   be   left   to   the   choice   of   tl-ie   landlord      by

wrlicl.I      Act    land'lc)rd   and    teiiaTit   would    be    goveriied.       I    See      no

k:::[u::r  t:::u:::,:::s±::.no:h;I:,a:::r±:a  ::p[::::]etototh:
either   party.

In      the      result,       trle   aFiFieals   are      disrrii5sEd.         In      the

circum5tant:e5,    t.here   sliall   be   no   order   as   to   costs.

atl/
€FaRTIFIED

ASS,I,I,

HGH c.oup`T oF fllri" AT cIANCITafa`Cf
bite  of  AF| I  r-ti   -...............,...........
Df.feofN"in    `iu„   i.,jtLfectb  : ............. „.
E;i  c  c,f  I.ccti   ,a   t,uj]     f  c;~rcc.a  ; ....................

Coriy   fendy   on   ..........................................

Ccpy   d¢iivercd   oil   : ........... „         .....................

}{c`.      of      FP53   : ........ n ..-.....................

Total    Cost    Paid    :„ ................................

I...-```

(    R±D!±i  ,U,. :  a,  V
Chief   JusticE
2 .1 . 08 . 2000

T® BE T'R:HE COErlr

AT

copylsr


