
IN   THE   HIGH   COURT   0F   §Il{KIFT

gE|p_terEi_E+  Petition  ±!g±  ±±  EgQe

U.   N.   I)|lbey
Post  Graduate  Teacher   {Matlis},
Govt.Senior   Set:ondary  §t:Iiool,Mangan,
North   §ikkim .......        PEtitit]ner.

V a r a Li 5

T.   T.   Dt}rjee,
c0rr.iTIis5i0ner-[um-§e[retary,
I}epartiTlerit   of   EducatioTi,
Government   of   §ikkim,   Gangtok .......        Cantemnor.

Date   of_  DE[i5ion  i    ±±±  a±..pteiTlbeL  f999

Coram=
The   Hon'blE  mr.   Justice  Ripu5udan  Dayal,,   Chief   Ju5ticE.
Tlie   Hon.ble   Mr.   Justice   finup  I}eb,   Judge.

Present     :     Petitiorier   in   person.

Mr.   §.   P.   Wangdi,   Advocate   General   with
llr.   I{arma  Thinlay,   A5si5tant  Government
Advt}cate   for   the   I-ef pondent.

JUDGMENT

EEx± EL
Th.i5  application   has   been   filed   IJy  the     petititmEr

ta           proEeEd          against          §hri          T.          T.           Dt}rjeE,

Commi5sit}ner-Gum-§e[retary,     Department     of     Edu[at,ion,

Sikkim,     Gangtok   for   tllE   alrleged   nan-[oITiplian[e   of     the

orders      pa55ed   tly   this   Ct}urt   on     13.12.1995,      10.2.1996
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and     23.5.1996   pa£5ed     in  Writ   Petition  No.30     of     1994

and   Civil   Review  PEtition  No.5   t]f   1995.

2.       Tlie     [ontefTipt     petition   relates  to     tlie     direction

i55ued     by  this  Court   in  Sub-para  4  af   paragraph  E8     in

the  judgmeT`t  dated   13.12.1995   in  writ   petition  No.£7   of

1994     and     three   t}ther   canne[ted  writ     petitions     whit:h

5tate5  as  under=-

''28.   ,Keeping   everything   in  view  aTid   all   tliE   matters
considered   in   tlle   |}receding   paragraphs  we   think
that     justice     would     be     met     if  5tep6     in   the
followiTtg   maTiner   are   taken   I)y   the   Government   :

-.----....-----...-..-..-.I...---.-..-.I-.-.-...

4.     Total   period  of  service  on  adhoc  "   Eontrac-
tual   ba5i5,   ignoring  the   period   of   break   if  aTiy,
i5   ta   I]e   reckt}ned  a5   qualifying   Service   towards
nt}tit]nal   I ixatit}n   t]f   initial   pay   in  the   grade  and
also   for   the   purpt]5e   of   pension."

3.            PurEuant  to  tliat  dirE[tion„   admittedly  the     pEti-

tioTier  ua5  given   regular   5ervi[e  with   effect   from     loth

JUT]e,199b.        His      paywa5     fixed     vide     Office     DrdeT

No.739/EEL-1/Edn.      dated   lath   De[ember,   .19P6      tfinT)exiLre

P5}   i55ued   by  the  §E[rEtary,   EduEation   in   the   followiTig

terms   i-
"In   Continuation  to   office   order     No.547/E5t-I/Edn

dated     =   07.06.96,   tlie   I]a5iE   pay  of  §hri   u.     N.     Dubey,
PET      {Matli5}     Hee-Yangthang     §r.§ec.§choal      twes"        i5
hereby     fixed     at  R5..194t}/~  per  month   in   the     5[ale     af
R5.1820-60-E600EE-75-3200    w.e.I .   10.06.96.        In     addi-
lion,     he  will   be   entitlEd   to  draw  Such     allowaTice5     a5
are  adrlii55ible  under   tlie   rules.

The     date     t]f     next     annual     increment     Shall       be
01.03.97     unless   t]therwi5e   pa5tpaned   by   extra     t}rdinary
leave   exc:eEdiT`g   one   month.
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His past services on contract w.e.f.  16.07.87 to  15.12.87   and w.e.f.
16.02.88 to 21.03.91,  duly ignoring the break in service w.e.f.  16.12.87 to
15.02.88 and w.e.f.  22.03.'91  to 09.06.96 shall be counted for the purpose
to retirement benefits only."

It is not disputed before us that for the purpose of fixation of pay, the

service  rendered  on  contract  by  the  petitioner  with  effect  from

16.7.1987 till  21.3.1991  was  counted for refixation of pay ignoring

the break from 16.12.1987 till 15.2.1988.   The period from 22.3.1991

till 9.6.1996 was not taken into consideration for fixation of pay.  The

petitioner submits that this period should also have been counted for

fixation of pay because according to him the word `break' occurring

in  sub-para  4  of paragraph  28  of the  judgment  extracted  above

conveys  that  sense.    After  hearing  the  petitioner  and  the  learned

Advocate   General  we  find  ourselves   unable  to   agree   with  the

submission  made  by  the  petitioner.     Sub-para  4  of paragraph  28

makes it manifest that for the purpose of fixation of initial pay, the

total  period  of service  on  adhoc  or  contractual  service  was  to  be

taken    into    consideration    and    if    there    was    breakbetween

the  date       on which the     contract     service   commenced  and the

date on      which contract service ended, the period of break   should

havebeen    ignored.      Thisis      exactly   what   has   been      done

while      fixing        thepay.        Theperiodfi.om      22.3.1996      till

9.6.1996     cannot    be    treated   as   the   period   of       service   on
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conitract   5ervit:e.

4.        Petitioner     seeks   Support   for   his   5ubmi55ion     from

the   t]rdEr  dated   10.a.19P6   passed   in  Civil   Review     Peti-

tion     No.5     of   19t75  where   while     dealing     with     Similar

subITlis5ion,   tlle  Ct]urt   observed   tllat   .regarding   fixation

of   initial   pay,   if  and  wllen   his   service   is   rEgularisBd,

Iii5   case  would   be   covered   uT)der  Clause  4   of   pargraph   28

of     our     judgment..     The   petitioner     5ubmit5     that     tliE

judgment     rrleant     that  the   petitioner     was     entitled     to

Count     the   period   from  Z2.3.1P91   to   9.6.1996.        We     are

uT]able     to   agree   with   the   Submission   as  we   arE     of     the

view     that     the  words   referred   by  the     petitioner     rrlEan

flnly     this     that   the  matter  was   to     be     governed     under

Clause     4  of   paragraph  28  and  not  tl-iat  he  wag     entitled

to     treat     the   period  a5  on   [ontra[t     5ervit:a     for     the

purpt]sE   of   f ixatiDn   of   pay.     The   petitioner  also     Seeks

support     for     his   submi55ion   f ron   paragrapll   17     of     the

judgment     datEd  E3.5.1996   passed   in  Civil   Review     Peti-

Lion     5   of   .]995.      Tlie   words   from  which     the     petitioner

sEEk5   su5tenan[e   read   as   uTider   =-

I.17.   It   has   been  argued   on   bEIlalf   of   thE   respondEnts   in
tliis     review   petitiori  that   past   service,   of     the     adho[
TEa[hEr5     whose   5ervi[e5   arB   gt]ing   tt}     be      rEgularised,
Should     be     taken   intl]  account   for     fir.atioT]     of     tlieir
Seniority  and  also   tliey  Should   be  treated  a5  on     duties
for     the   year.s   in   betwEEn   the  dates   of   their     retrEn[li-
ment    and  of  their   rEgulari5ation   in  service.     In     this
regard,      we     rriust   refer   tcl     Dharwad      P.W.I).      Employee5'
fi5sociation     case  where   it  lias   l}een   Clearly  noted     that
by  awarding   Such   a   benefit,   tl-ie  Exchequer   sliould   not   be
en[uITibered     unnecessarily  and  unreasonably.        moreover,
in     Para  28{4}   of   the   original   judglTlent   the     Effect     of
regularisation     t]f   service   of   such  adhoc  TEat:hers     were
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taken     Care     of  and   it  was  noted   that   total     period     t}f
5ervit:e     on     adhoE   or   contrB[tual   ba5i5,      ignl]ring     tlie
pal.iod   of   brake   if  any,   is   to   be   reEkoned   a5   qualifying
service   tt]ward5  notional   fixation   of   initial   pay  in   thE
grade  and  also   for   tliE   purp85e   of   pension.        Therefore,
tlie     Candidates  whose   servi[Es  are   gt}ing   to   l]e     regula-
rised     Cannot     expe[t  anything  further  to     the     benef it
en5urEd     in   Fara  28{4}   of   the   judgment.     §in[e  wE     have
dire[tEd      tt]      place   the   adhoE   TEa[Iier5   who     arE      tt}      bE
regularised     ahead     of     the  Tea[her5     tD     J]E     recruited
directly,   some  amount   of   bEnefit   in   terms   of     seniority
bE[orrles   availatile   to   tlielTi."

5,        The     petitioner   submits   that   the  wcirds      I.§incE     twp

have     directed     tB   plate   adlio[   teaEher5  who   are     tB     J]e

regularised     ahead     of     the   teachers     to     be     recruited

dirgEtly,   5oirle  amount   of   benefit   in   terms   of     seniority

be[ome5     available   tt]   them"     Support   his   case.        We     do

not     See  any  merit   in  this   5ubmisfion.

6.        ThEire     lia5   not   been   any  disobedience   o1-     violation

of     any     order   of  the  Court  and,   as  such,   tliere     i5     no

merit   in  the   contempt   petition.

7.        In       the       result,       the       I:ont`empt       pEtititm     is

d i 5ITI i 5 5 ed
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5 . 9'. 2000

v.c¥#gr`6
(   R.   Dayal    )
Chief   Ju5til=E
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