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ORDER

BY HON’BLE MR. JUSTICE SUDHIR AGARWAL, JUDICIAL MEMBER

Miscellaneous Application No.121/2023 in Original Application
No.692/2022:

1. This Miscellaneous Application (hereinafter referred to as ‘MA’) has
been filed by Mukesh Joshi (hereinafter referred to as ‘MA applicant-I’)
with a prayer that the judgment dated 30.01.2023 passed in Original
Application (hereinafter referred to as ‘OA’) No.692/2022, be modified to
the extent that mining operations be resumed and Committee be directed
not to take any coercive action against MA applicant applicant-I i.e.,
Mukesh Joshi and should not impose any penalty in view of the findings
that no violation has been committed by MA applicant-I.

Miscellaneous Application No.31/2024 in Original Application
No.442/2022:

2. MA 31/2024 in OA 442 /2022 has been filed by Vinod Negi i.e., MA
applicant-II with a prayer that the judgment dated 30.01.2023 passed in
OA 442/2022, be modified to the extent that mining operations be
resumed and Committee be directed not to take any coercive action
against MA applicant-II i.e., Vinod Negi and should not impose any
penalty in view of the findings that no violation has been committed by

MA applicant.

3. The prayers made in both MAs are similar with a difference only of
OA numbers in as much as MA 121/2023 is in respect of OA 692/2022

while MA 31/2024 is in respect of OA 442/2022.

4. We may also place on record at this stage that the judgment dated
30.01.2023 is common having been passed collectively disposing of both

OAs i.e., 442/2022 and 692/2022 by the same order.



S. Before proceeding further, it would be appropriate to have a bird eye

view of the facts giving rise to the present MAs.

OA No.442/2022:

6. OA442/2022was registered suo-moto in view of law laid by Supreme
Court in Municipal Corporation of Greater Mumbai vs. Ankita Sinha,
(2022) 13 SCC 401 on a letter petition dated 31.03.2022 sent by Juned
Ayubi, son of Tareeq Ayubi, B-204, Hill View Apartment, Sahastradhara
Road, (Near Gangotri Marble), Danda Lakhaur, Dehradun, State of
Uttarakhand on behalf of Save Doon Valley Association with a prayer that
the mining leases allotted to Garhwal Mandal Vikas Nigam, Rajpur Road
(hereinafter referred to as ‘GMVN’) and environmental consents be
cancelled, mining activities should be stopped and environmental
compensation of Rs. 99 Crores be imposed for violation of environmental

laws.

7. The complainant Juned Ayubi has stated in the letter petition that
a Letter of Intent dated 23.01.2013 was issued by State Government to
GMVN for 83 lots which included lot no.21/3, area 10.350 hectares of
River Yamuna. Subsequently, lot no.21/3 was modified on 10.04.2016
as per inspection report/survey dated 14.09.2012 and instead of 10.350

hectares of lot no.21/3, it was made as to 68.364 hectares.

8. Besides, as per joint inspection Report, following area was found

minable for sand, bajri and boulders:

Sr.No. | Village Khasra no. Total area Area fit for
mining
(a) 1 (partial) 15.8440 9.304
hectares hectares
Dhakrani (b) Khasra no. 2|95.195 50 hectares
1 (ka) hectares
(c) 618 5.322 3.170
hectares hectares
2 Mandi 1 17.905 5.890
Gangbhewa hectares hectares




9. In 2013, proceedings for obtaining Environmental Clearance
(hereinafter referred to as ‘EC’) under Environment Impact Assessment
Notification dated 14.09.2006 (hereinafter referred to as ‘EIA 2006°) were
initiated and applications were submitted whereupon the area of lot
no.21/3 of village Dhakrani, khasra no. 971 was marked in State of
Himachal Pradesh and the matter proceeded further. On 03.03.2015,
mining plan with several conditions was sanctioned in lot no.21/3,
Dhakrani, khasra no. 1, 2ka and 618 and village Mandi Gangbhewa,
khasra no. 1, total area 68.364 hectares. For the said area of 68.364
hectares, EC was issued on 07.09.2016 with certain conditions and the
longitude and latitude mentioned in the EC letter were as under:

“longitude 77 42 1.06E to 77 40 57.88E and Latitude 30 27 14.17N
To 30 26 43.02N”

10. The complainant further said that on marking at Google Earth, one
point at village Dhakrani falls in khasra no. 971 while another point falls
in village Manpur Devra of State of Himachal Pradesh. 20% of the area
as per Google Earth falls in State of Uttarakhand and 80% falls in State

of Himachal Pradesh.

11. However, on 03.01.2017, lot no.21/3, Dhkarani, khasra no. 1, 2ka
and 618 and village Mandi Gangbhewa, khasra no. 1, total area 68.364

hectares was sanctioned for mining purposes in favour of GMVN.

12. GMVN on 24.08.2020 advertised for auction of lot no.21/3 and
auction was settled in favour of Vinod Negi, son of N.S. Negi in
furtherance whereof GMVN and Vinod Negi got a memorandum of
understanding/agreement signed/executed on 01.02.2021 but it was not
registered. Mining permissions to Vinod Negi were granted subject to

certain conditions. Since then mining contractor Vinod Negi is carrying



out mining activities in the above mentioned area. To avoid payment of
instalment of lease amount, GMVN and Contractor showed boundary
dispute but continuously carried out mining activities. The contractor
installed weigh bridges and constructed office at Dhalipur which is about
3 to 4 kms from sanctioned lease land of lot no.21/3. The places where
the mining lease was sanctioned, has no EC while EC was obtained in
respect of a place which is about 2 kms from the lease land of lot no.21/3
and falls within State of Himachal Pradesh which shows that in respect
of lease area, there is/was no EC and no mining activities could be carried
out at the said area i.e., lot no.21/3. Hence, illegal mining activities were

going on causing huge loss to the revenue.

13. Since the mining lease was for 6 lakh MT per annum i.e., 3 lakh m3
and mining has been carried out since 01.02.2021 in River Yamuna, as
per the provisions made in Tribunal’s judgment dated 26.02.2021 passed
in OA 360/2015, National Green Tribunal Bar Association vs.
Virender Singh, environmental compensation would arrive at
Rs.99,88,50,000/- which should be realised from the violators i.e., GMVN

and the Contractor Vinod Negi whom mining was allowed by GMVN.

14. The complainant has summarised grounds for imposition of
environmental compensation in the letter petition dated 31.03.2022

giving following reasons:

“1. [T @ &1 @7 geer 21/3 Wpd & 3T &7 B B qgiaeor ggala
ey 78T P} T GRT G 3 TR 5T & 7 67 & sl B
ggfaeor wgala & a8 o HiF @7 yeeT w&ipd 81 81 a8 d7
feaTere q3=r #7181

2. [T 3eRIgT & G YeeT 4R GRT 3] T 15 CTE / CTO GTRTEUS
qgyY 7770 §i5 G 71T 781 &1 7 81

3 GF7YCeT §NBl GRT GIIGRTT GeHIT B T HRT TGNBIR & TNlB ST
& 37N FI3VS Fiev H 3r9fa gred 781 &1 75 81




G UeeT ERE] GIRT &7 &5 & a8 /v 7 81 B 9 g 13 8
3P SaRFT 4} gafavur GeHla 71 Fdl BT IeciaT a1 7T 81

&7 GecT §Rp] gIRT B Heicidl a7 o 787 ervmar mar g1

&7 geeT §R%] GRT Tfiege dcicqe & sarN qravg] dierv 78t
TG T4 81 FIE T3V [T 78] & Iy [T 7 814 &1 Joie & go7
TG 5 G [T T W67 &1

&G 1.5 Hiev G 3w wevrdl aw a7 mar 81

TG 7&1 & el 7 T &1 GTENT T G 1537 oI FIaaiRd & aleT
7 YT €] ZINT WIeT &7 H § &7 &7 & q1gv @7 [F497 7197 8
IV TGT 71 BT T Y77 FT FETT TG 1397 74T 8 TPIT & 1ol 7
RGeTars faar 747 & fora! & gid 49 & 767 &1 off G &1

=7 U2eT YRF] VT S1av T8 ¢& Ye1d wid ¥ & 3V 3a3 TV 5ev
IS 13GTE T & U g 77 UV $F B3 adbY [aard T & SR ghl
1 T 4T & 1Y BT 77 8 forad ggfaeer syt efd ggardt
TEEI

English Translation by Tribunal:

“1.

No environmental clearance has been obtained for the place
where mining lease 21/ 3 has been approved. All mining is going
on without environmental clearance. No mining lease has been
approved at the place where environmental clearance is
available. That area belongs to Himachal Pradesh.

No CTE/CTO has been obtained till date from Uttarakhand
Pollution Control Board by the mining lease holders of Dehradun
district.

The mining lease holders have not obtained the ground water
clearance as per the Government of India notification, which is a
condition of environmental consent.

The mining lease holders have not planted any trees around the
mining area, apart from this, the conditions of environmental
consent have also been violated.

No CCTV cameras have been installed by the mining lease
holders.

The mining lease holders have not installed boundary pillars as
per the longitude and latitude. There are no boundary pillars,
hence mining is being done in the entire Yamuna due to the
absence of pillars.

Mining has been done up to a depth of more than 1.5 meters.

Mining in the water stream is prohibited in the Yamuna River
lots, but mining has been done in the water stream and outside
the mining area by the mining lease holders and the flow of the



Yamuna River water stream has been changed. A big mischief
has been done with nature, the loss of which cannot be
compensated by money.

9. Overloaded trucks have been filled by the mining lease holders
and underloaded trucks have been shown on the permit. Several
rounds have been shown on each permit and trucks have been
made to cross the water stream, causing huge damage to the
environment.”

Prayers in OA 442/2022:

15. The complainant has prayed that environmental compensation of
Rs.99.885 Crores be imposed for illegal mining and mining leases be
cancelled, ECs should be cancelled and mining activities should be
stopped. It has further prayed that consents issued under Water
(Prevention and Control of Pollution) Act, 1974 (hereinafter referred to as
‘Water Act, 1974’) and Air (Prevention and Control of Pollution) Act,
1981 (hereinafter referred to as ‘Air Act, 1981’) be also cancelled and

appropriate criminal action may be initiated against the violators.

16. Tribunal’s Order dated 19.07.2022: Tribunal considered the
matter on 19.07.2022 and after noticing the details of the grievance
raised in the letter petition, found it appropriate to verify the facts before
taking any further action in the matter, thus, constituted a Joint
Committee comprising Regional Officer, Ministry of Environment, Forest
and Climate Change, Dehradun (hereinafter referred to as ‘RO,
MOEF&CC’); State Environment Impact Assessment Authority,
Uttarakhand (hereinafter referred to as ‘SEIAA UK’); Director,
Department of Geology and Mines, Uttarakhand (hereinafter referred to
as ‘DGM’); Uttarakhand State Pollution Control Board (hereinafter

referred to as ‘UKPCB’); and District Magistrate, Dehradun.

17. The said Committee was required to meet within four weeks,

undertake site inspection, look into the grievances of the complainant,



verify factual position, take remedial action by following due process of

law and submit factual and action taken Report within two months.

Joint Committee Report filed vide e-mail dated 31.10.2022:

18. Pursuant to order dated 19.07.2022, Joint Committee inspected the
site on 26.08.2022 and submitted its Report vide e-mail dated
31.10.2022. It is said that vide Government order dated 03.01.2017,
mining lease for 05 years for extraction of minor minerals, sand, bajri and
boulders was sanctioned in favour of GMVN in respect of lot no.21/3,
khasra no. 2ka, 618 and 1, total area 68.364 hectares in villages
Dhakrani and Mandi Gangbhewa of Tehsil Vikas Nagar, District
Dehradun, DGM has sanctioned mining plan vide letter dated 03.03.2015
permitting extraction of 6 lakh tonnes of minor minerals per annum.
GMVN obtained EC on 07.12.2016 for mining in the above area and
permission by National Board of Wildlife Authority (hereinafter referred
to as ‘NBWA’) was granted on 30.11.2018. UKPCB granted Consent to
Operate (hereinafter referred to as ‘CTO?’) vide letter dated 07.04.2022

which was valid upto 31.03.2023.

19. There was a dispute of boundary between two States and, therefore,
a Committee constituted vide Government order dated 30.11.2021
examined the matter and submitted Report, pursuant whereto, vide
Office Memorandum dated 06.01.2022, from the centre of river, 15
meters was declared as ‘Buffer Zone’ and hence, mining area was reduced
from 68.364 hectares to 58.614 hectares which resulted in reduction of

the quantity of minerals permitted to be extracted to 514428.64 tonnes.

20. For illegal mining, action was taken between 01.10.2021 to
31.08.2022 and a total 338 number of illegal transportation cases were

found wherein, penalty was imposed and revenue realised was
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Rs.1,05,83,296/-. The mining lease holders have extracted minor mineral
and quantity of extracted mineral as per e-ravanna portal is 73190 MT in
2020-2021 (03.02.2021 to 02.02.2022) and 85335 MT in 2021-2022
(03.02.2022 to 26.08.2022). The extract of Joint Committee’s Report is

reproduced as under:

“YIRTTIGZT GEHT 2042/ VII-1/108-%/2016 Iq=id 03 Ga¥] 2017 & GINT T
7391 718 dreT JUST [T 7774 fefo @g¥IgT @& U& H TedcT [abIa-TR &
T GBI HUST TTHGT GFI=T1T IToRd T T&IT 21/3 GNT ] 2F, 618,
1 T GTBT 68.364 &o oG Y& 7 05 T B1 /T 8 FUGIToT TG, Ford]
gFIceY &1 G ST Wgpd 1547 7197 & TT TG [1a%% Teare HUST 1B
[T [0 GEVIGT GRT FodfTgoTo FNIBHIIH, 2006 & S~T7Id T&ANAT G4
%ﬁWWWWWWWW#(EnWaneM
Clearance) @& G F&IT J-11015/140/2013-1A-11 (M) [aTid 07 13GTaR, 2016
GNT OId @1 T 81 gglaeur U 97 HAIGT YRT WER F TF T
(Environment Clearance) G&HT J-11015/140/2013-1A- lI[(M) IGTI 07 I@T#T,
2016 §NT HI6T GIIGNUNT S7dla, NBWA @1 HId TFI% G&I-FNo. 6-
148/2018 WL [T1% 30.11.2018, FTRIGUE TGWT 9977 §1S & TP T&HT-
UKPCB/Con/G-207/2022/97 IeHld 07.04.2022 §RT Consent to Operate &1
37HIT TreT B} T & [oraes? deyar 3?1 31.03.2023 7% 8 UF [1a<E
Ydd UF GHHH B8 FENT Mg FRNGUS qeNIgT & U7 T&i
2218/FToWT/Fo&l~o/ FENIG/2013-14 [a+I® 03 HId 2015 GRT AT
G G & SR T T $ 600000 7 H1 FTGIS B 9B BT SFHlT
ger &1 7 81

ro 3= FIgid 8 JifSd OANO. 1792021 & Hlo 3= Jrarers
FHd1eT EIRT GIRT IRRT 2715 20 RITaie 2021 8 3% g4idl 327 [Agad & --

“Mr. U.K. Uniyal, the learned Senior Counsel appearing on
behalf of the respondent, Garhwal Mandal Vikas Nigam, concedes,
and in the opinion of this Court rightly so, that the quantity mentioned
in the MOU to be excavated per month is higher than the quantity
permitted by the Central Government. Therefore, the amount due from
the appellant on a per month basis needs to be reduced pro rata.
Hence, Mr. U.K. Uniyal, the learned Senior Counsel, seeks one
month’s time to resolve the disputes as has erupted between the
appellant and the respondent. He further gives an undertaking that
during this period, the Demand Notice dated 08.09.2021 shall not be
enforced by the respondent. 4. Since there is a boundary dispute
between the State of Himachal Pradesh and the State of Uttarakhand,
the State of Uttarakhand is directed to resolve the said dispute, if any,
with the State of 4 Himachal Pradesh with the help of the concerned
District Magistrates of both the district.”

MIGT & BT I &I 2069/VII-A-1/2021/108%/16 [a7iH 30
3 N
FFLFT 2027 Hlo I FIGIcHy, 71T GIRT GINT Ha<T & TIaE T o 7
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dic FgT 21/3 BT AT [T B Factual Report T &1 FTTE BTG
o7 89 GIRIT @7 78 1597 7T ] [ HElAed Yad Ud @leH 3h1E
GRT 1A Flarife, [Srenfger] devigT gRT AT S9PR] Ha¥® 733
a1 HUST 3BT 4775 GRT 5T FIaT1e] forer @17 S/feabre] sia &1 7o
far 47

T & FWIFT BRIGT JT 3715 30 Taw 2021 & HH 7 713d
T GINT T &1 FUcTst BT 7T Factual Report & SURT<T RITET &
BIIITT 1T TE&IT 2477/VII-A-1/2021-108T/2016 f371H 06 747}
2022 & [a~5 @7 8 (i) 7 9g=T 731 7 31 1ot & weg &fiar faarg & efpra
731 & 7eg & 15 Hiev &7 gBv )7 YT 33 Hvd g dggee glaaltd
GTHT Bl HH [FT o7 GV 68.364 80 F RITT GV 58.614 80 &FBT F
UG P71 TIVF HIAT P 5,14,428.64 7 (FeRoa &1 7t 81 (Ferga-

7)

Hlo I &R ST9BT 7 H1QFT 71 19.07.2022 & [FHAT 33T The

applicant has submitted that mining rights for mining in Revenue
areas of Garhwal were exclusive given to Garhwal Mandal Vikas
Nigam (GMVN). State Government issued LOI dated 23.01.2013 to
GMVN for getting Environment Impact Assessment of 83 lots,
including lot no. 21/3 (10.350 Hect) falling in Yamuna River, in District
Dehradun conducted. Subsequently, lot no. 21/3 was modified on
10.04.2016 as per survey dated 14.09.2012 which was found
it for mining. Thereafter, in the year 2013 application for
environment clearance was submitted. On 03.03.2015 mining plan of
lot no. 21/ 3 comprising Khasra No. 1, 2K and 618 in Village Dhakrani
and Khasra No.-1 in village Mandi Gangbhewa measuring 68.364
Hectares was approved. The same was consented to by MoEF&CC on
07.09.2016. When longitudes and latitudes mentioned in the
consent was marked on google earth one point was falling in
Khasra No.-971 of Vill-Dhakrani in Uttarakhand and other
point was falling in village Manwar Dewra in Himanchal
Pradesh with 20 percent area falling in Uttarakhand and 80

percent area falling in Himanchal Pradesh & H#H #H T

TIIGuNT Wigpla & TIOIT latitude T longitude IToed Tic FHT JGT
TG H 30°27'14.17°N to 30°26'43.02"N  77°42'1.06" E to 77°40'57.88"F i}
[& Survey of /nd/a @] Toposheet No. 53F 11 @ GPS location google earth G¥
ST #¥- ¥ FUNIT Latitude T Longitude JTRRGUS & GREFT @& 200 Hiew
¥ G 7Y | (HTHB-2)

fRIevr [371 &1 G777 87 & IHIRT YrT § 751 & aig 817 & HRU
G7 &5 T GHTT Gra] T fordas &I BIcHTs Gaid 8/ (GTgd-3)

Rrergasdsdr g7 971 7 sdey &7 139 o7 T Rirga & &7 7§
TN 1Y GRT §drT 74T [& SfloTHodf oo &1 igpd &7 dic & GavT
T 70-1 § 2 T @RI 70-618 F&T G4 Tlic GET-618 & Il §HT TN
T&T-936, &1 1 7T G TIT §3HT 8 3T TIR] B THarg 1400 He?w T ()
T T GRT G TGN & T G/ TERT FHIN-97 1, [oregep] TaaiTg XIored e
& TR 600 Hev TTHT H 81 (FTHH-4)
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Qe TTT T 7977 §g IIoed TG &7 [GUFT gRT [FafT &7 @
FHRIGIET ®1 Sl & Tl [a 01.10.2021 T &7 31.08.2022 T T&HT
[3BIGTTI GFT-TIT S/l @iHoml & GRa— & G 7 &1 741 Hdare] oq sae
G77 GRTET @& FHvul 4 SHERIGT / agell &1 T SRR H [daRT
SUTTNEBR] [ABTTTR & BI1FITT G FIeT a7 & HFIR [FGTT 8 - (FTT-
5)

Fogo 3/ G7T GRTET & GrafEd 757G T (o

GBI BT PoT G )

o7 338 1,05,83,296.00

TIIGRUNT A1 B1 3 1 SFUITT ST FH+f R7IE Teq1eT quseT
3BT [T GINT 81T BG1GT Gg1aeTr 7 UF Faarg Grad-T HAITE, HRd
NBR P 77 B GREY §17 & FORIT oTH7] 1 71 81 THaf=Ed Hraiad gGRT
a1 ®1 SFUIeT H 31T BTl BT [AN1BNT] 1854 o T TF T8 q1eT 08T
[3@1e 377 &1 419 13597 747 8 (FeTi-6)

ST HUST [ABIT 4779 fei0 74/1 IToTqv ?1S 3EvIgT & HIIiq<T
TFIF GEIT 784/H/AR-THT 21/3 (2020-25) IG71F 02 BVav], 2021
GIT TEvHieT 3BTV GFT=71e IToreq dic ag=IT 21/3 Gl G 2 &,
618, 1 T STHT 68.364 §o TV [T ATAT 600000 7 7v &-ffaqr
& qregH & T dicdiqray/ad didierd 41 [a7iq 311 [Aaredt g aardt
Tlo HITCA! TG SZHITT Bl ST 1471 147/

7391 Y UF @i 3PT FENT MR TaRravs Higrerdr]
JEVIGT & BIFITT FTT T&IT 2677 [T 19 TGV, 2021, BTIHT foreiea ]
JEVIGT & PIAICTT U7 G&IT 73/ GlHA-330/21 aid 03 BRaR] 2021 TG
TGqIeT HUST [QBIT 477 [eio & GHId G&AT 790/@8y/aR-TGT 21/3 (2020-
25) f3did 03 BYaR] 2027 & HH H TF7 Tic HT 3-3957 GiceT U¥ Ia-ib

03.02.2021 &1 @I & GRTET 8 Tolav T 197 717/
&-3TAT GIceT ¥ G5 & GNTET 8q 975 @ G T TEIeT [aBITTIR
& TH-GHNTH1 TUST TTHGT GFTIT WP oG Tic T@-21/3 ToAiB0l

133 17 & FRIT GSTEIND GINT §-3@HT TS @& e T 2020-21 T3 2021-
22 o Wigpd HIFT & I AT @1 TR FTETr &1 HIAT [3aRT [AgaT 8-

(FTHB-7)

o Ty §-3Ga7 gica gy Glorl &

To TRTET &g GAIPYT 1358 o1

& IR G HIET & TI0Ef
A& &1 T4 FuETor &1

HIFT (€7 5)

o7 2020-21 73,190
(03.02.2021 7 02.02.2022)
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02 2021-22 85335
(03.02.2022 G 26.08.2022
AT Ie i db)

English Translation by Tribunal:

“Il. OBSERVATION OF THE JOINT COMMITTEE:

A lease for extraction of sub-mineral sand, gravel and boulder
for a period of 5 years has been approved in favour of Managing
Director, Garhwal Mandal Vikas Nigam Ltd., Dehradun, in revenue
land having total area of 68.364 hectares, in village Dhakrani Mandi
Gangbhewa, Tehsil Vikasnagar vide Government Order No. 2042/ VII-
I/108-B/2016 dated 3 January, 2017. The Managing Director,
Garhwal Mandal Vikas Nigam Ltd., Dehradun, has obtained
environmental clearance for the proposed mining area under EIA
Notification, 2006 from the Ministry of Environment and Forests,
Government of India (Environment Clearance) letter No. J-
11015/140/2013-IA-II (M) dated 7th December, 2016. Environmental
Clearance received vide letter No. J-11015/ 140/ 2013-IA- II(M) dated
7th December, 2016 from Ministry of Environment & Forests,
Government of India, Permission vide Letter F.No. 6-148/2018 WL
dated 30.11.2018 of NBWA, Consent to Operate has been obtained
vide letter, Uttarakhand Pollution Control Board Iletter No.
UKPCB/Con/G-207/2022/97 dated 07.04.2022, whose validity
period is up to 31.03.2023 and as per the mining plan approved vide
letter No. 2218/M.Plan/U.Khani/Dehradun/2013-14 dated 34
March, 2015 of Director Geology and Mining Unit Industries
Directorate Uttarakhand Dehradun, permission has been given to
extract a total of 600000 tonnes of sub-mineral per year.

The following effective portion of the order dated 20t
September, 2021 passed by the Hon'ble High Court, Nainital in
A.O.NO. 179/2021 filed in the Hon'ble High Court is as follows:-

“Mr. U.K. Uniyal, the learned Senior Counsel appearing
on behalf of the respondent, Garhwal Mandal Vikas Nigam,
concedes, and in the opinion of this Court rightly so, that the
quantity mentioned in the MOU to be excavated per month is
higher than the quantity permitted by the Central Government.
Therefore, the amount due from the appellant on a per month
basis needs to be reduced pro rata. Hence, Mr. U.K. Uniyal, the
learned Senior Counsel, seeks one month’s time to resolve the
disputes as has erupted between the appellant and the
respondent. He further gives an undertaking that during this
period, the Demand Notice dated 08.09.2021 shall not be
enforced by the respondent. 4. Since there is a boundary dispute
between the State of Himachal Pradesh and the State of
Uttarakhand, the State of Uttarakhand is directed to resolve the
said dispute, if any, with the State of 4 Himachal Pradesh with
the help of the concerned District Magistrates of both the district.”

A committee was constituted to conduct a site inspection of

Revenue Mining Lot Yamuna 21/ 3 and provide a factual report to the
government, in which a representative nominated by the Director
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General Geology and Mining Unit, In relation to the order passed by
the Hon'ble High Court, Nainital and Government's Office
Memorandum No. 2069/VII-A-1/2021/108B/16 dated 30th
November, 2021, an officer nominated by the District Magistrate
Dehradun, a representative nominated by the Managing Director
Garhwal Mandal Development Corporation, District Mining Officer etc.
were nominated.

After the factual report provided to the government by the
committee constituted in the order of the above mentioned office memo
of the government dated 30 November, 2021, in point number 8 (ii)
of the government's office memorandum 2477/VII-A-1/2021-
108B/2016 dated 6% January, 2022, in view of the border dispute
between the two states in the Yamuna river, a buffer zone of 15 meters
from the middle of the river has been declared and the restricted area
has been reduced accordingly, and the annual quantity of the sub-
mineral has been determined to be 5,14,428.64 tonnes in an area of
58.614 hectares instead of 68.364 hectares. (Annexure-1)

The following excerpts of the order dated 19.07.2022 in Hon’ble
National Green Tribunal.... The applicant has submitted that mining
rights for mining in Revenue areas of Garhwal were exclusive given to
Garhwal Mandal Vikas Nigam (GMVN). State Government issued LOI
dated 23.01.2013 to GMVN for getting Environment Impact
Assessment of 83 lots, including lot no. 21/3 (10.350 Hect) falling in
Yamuna River, in District Dehradun conducted. Subsequently, lot no.
21/3 was modified on 10.04.2016 as per survey dated 14.09.2012
which was found it for mining. Thereafter, in the year 2013
application for environment clearance was submitted. On 03.03.2015
mining plan of lot no. 21/3 comprising Khasra No. 1, 2K and 618 in
Village Dhakrani and Khasra No.-1 in village Mandi Gangbhewa
measuring 68.364 Hectares was approved. The same was consented
to by MoEF&CC on 07.09.2016. When longitudes and latitudes
mentioned in the consent was marked on google earth one point was
falling in Khasra No.-971 of Vill-Dhakrani in Uttarakhand and other
point was falling in village Manwar Dewra in Himanchal Pradesh with
20 percent area falling in Uttarakhand and 80 percent area falling in
Himanchal Pradesh in the order of and as under:-

The latitude and longitude of the revenue lot area mentioned in
the environmental clearance is 30°27'14.17°N to 30°26'43.02"N and
77°42'1.06" E to 77°4057.88"E in the Yamuna River, which on pointing
to Survey of India's Toposheet No. 53F 17 and GPS location on Google
Earth, the above latitude and longitude were found to be 200 meters
inside the territory of Uttarakhand. (Annexure-2)

On the date of inspection, the mining area was found to be
almost flat due to river flow in most of the mining area, the site
photographs are enclosed. (Annexure-3)

The Revenue Department informed about the complaint filed by
complainant regarding illegal mining in 971 that the Khasra no. 1 and
2 and Khasra number 618 of the mining lot approved to GMVN,
Khasra no. 936 adjacent to the said mining lot no. 618, which is
adjacent to the river, the length of the said Khasras is 1400 meters
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(approximately) and Khasra no. 971 adjacent to the said Khasra no.,
whose length is approximately 600 meters according to the revenue
khasra. (Annexure-4)

Regular action is taken to control illegal mining by the Revenue
and Mining Department and the action taken in relation to the
transportation of illegal minerals under Tehsil Vikasnagar area from
01.10.2021 to 31.08.2022 and the details of the amount imposed /
recovered in cases of illegal mining transportation are as follows as
per the information received from the office of Sub-Divisional
Magistrate Vikasnagar: (Annexure-5)

Sr. No. | Total number of cases related | Revenue received

to illegal mining (in Rs.)
transportation
01 338 1,05,83,296.00

The compliance report of the conditions of environmental
clearance has been submitted by Garhwal Mandal Development
Corporation to the Regional Office of the Ministry of Environment,
Forest and Climate Change, Government of India after the
commencement of mining work. The concerned office has sent a letter
to Garhwal Mandal Development Corporation regarding the redressal
of the deficiencies pointed out in compliance of the conditions
(Annexure-6)

Revenue lot Yamuna 21/3 Khasra no. 2A, 618, 1 with total
area 68.364 hectares under Tehsil Vikasnagar area was allotted to
the successful bidder/highest bidder Mr. Vinod Negi, resident of
Village Mayali, PO Mayali, District Rudraprayag through e-tender at
the annual tender quantity of 600000 tonnes vide work order no.
784/10/4-Yamuna 21/3 (2020-25) dated 274 February, 2021 issued
by Garhwal Mandal Vikas Nigam Ltd. 74/ 1 Rajpur Road Dehradun.

In pursuance of office memorandum No. 2677 dated 19t
January, 2021 issued by Director Geology & Mining Unit, Directorate
of Industries, Uttarakhand, Bhopalpani, Dehradun, office letter No.
73/ Mineral-Annexure/21 dated 3 February, 2021 of Office of
District Magistrate, Dehradun and letter No. 790/ 10/4-Yamuna 21/ 3
(2020-25) dated 3 February, 2021 of Garhwal Mandal Development
Corporation Ltd., the mining lot was registered on the e-Ravanna
portal on 03.02.2021 for transportation of minerals.

After registration of approved revenue lot no.-21/3 under
village-Dhakrani Mandi Gangbhewa area of Tehsil Vikasnagar in
favor of the corporation for transportation of minerals on e-Ravanna
portal, the details of the quantity of sub-mineral extracted by the
lessee as per e-Ravanna portal in relation to the approved quantity in
the year 2020-21 and 2021-22 are as follows:- (Annexure-7)

16



Sr. Year The quantity of sub-mineral
No. extracted against the approved
quantity after registration for
transportation of minerals on
e-Ravanna portal (in tonnes)

071 2020-21 73,190
(03.02.2021 to 02.02.2022)

02 2021-22 85,335
(03.02.2022 to 26.08.2022

upto date of inspection)

21. Tribunal’s Order dated 06.01.2023: Joint Committee Report was
considered by Tribunal on 06.01.2023 and it was observed that sum of
Rs. 1,05,83,296/- claims to have been recovered by Revenue Department
does not reflect the cost of the entire mineral illegally mined by the
proponent and there is nothing on record to show that for illegal mining
and damages caused to environment, any action has been taken by
UKPCB with regard to assessment of environmental compensation,
lodging of FIR for committing crime by the proponent and other steps.
Tribunal therefore, directed the parties to submit their responses as also
objections if any to Joint Committee Report filed in OA 442/2022.
Objection dated 11.01.2023 by applicant (Complainant) in OA
442/2022:

22. Applicant filed objections dated 11.01.2023 (page 93 of the paper
book) stating that Joint Committee claims to have inspected site on
26.08.2022 but on that day, there was lot of water in river Yamuna hence
inspection was not possible. Further the applicant has raised the issue
that lot no. 21/3 falls in longitude latitude 30°27'14.17"N to
30°26'43.02"N and 77°42'1.06" E to 77°40'57.88"E which falls within
State of Himachal Pradesh and khasra no. 1 (partial), 2(ka), 618 and 1
area 68.364 hectares mentioned in lot no. 21/3 for which mining plan
has been sanctioned is at a distance of 2.72 kms as per Google Earth

Map on the upper side. On this aspect, the Joint Committee has not
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examined the matter and submitted Report. The Report is incorrect in
as much as the longitude and latitude mentioned in the EC are said to
be 200 meter inside the area of Uttarakhand but thereat khasra no. 1
(partial), 2(ka), 618 Dhkarani and khasra no. 1 Gangbhewa have not been
shown deliberately and its record has also not been produced. Lot no.
21/3 and lot no. 21 /2 include khasra numbers which are adjacent to the
boundary of State of Himachal Pradesh as is evident from revenue record
and therefore to show that the same is 200 meter inside State of
Uttarakhand is incorrect. The facts have been misled and concealed and
a wrong information has been submitted in Joint Committee’s Report
which shows collusion of the authorities with the proponents engaged in
illegal mining. Complainant has explained its point with respect to lot no.
21/3 falling within the State of Himachal Pradesh substantially in the

following manner:

«..TIE 0 21/3 B GFlaeT GeHla 4 129 72 dfiege g ddlege quf 4 feHradT gasT
B R/ o751 R GTRIREUS 5 BT BV 78 & forgds THIfOT F1& 199 TH1e -

1. JGT 9G] § T dic ITord &7 T TgaIeT TS 13 4775 &1 Tl 70 21/1, 21/2

g 21/3 G12d & 577 e T 139 JR &-
#. | 7y | dgdia FEFTTT | 731 &T| dic | GENT70 | §ad &7 | 77 g
o T o go#d d780d
7 | qgvig7 | feeragTR | srmuRr | ggar | 21 | 3960 | 77280 5.1000
TG, 7ql 986 1m0 | 983680 | 757500
98910 | 453370 | 359500
irGrer 3140 1.8870 0.5000
st 1170 18.3530 | 5.8900
Trdar,
P 171.6730 | 123.1900
2 | qevigT | fA@rTR | GEVH] L7 21/3 | 1(311®) | 158440 | 9.304
a7 2(®) 95.195 50.00
618
5322 3170
g3t drdar 1 17.905 | 5.890
Fa 134.266 | 68.364
3 | qevigT | fA@rTR | GEVH] qgar | 212 | 971 37.525 15.00
7q 969 0223 0.130
970 3.158 7.380

939180 | 35797 18430
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oT 76.730 34.940

dic 70 21/1, dic 90 21/2  dic 70 21/3 P GgFT oid ST T (el o1 gia
g T w7 & &7t Tt #1 9ia G 70 05, 06 707 81

SR i1 e g 71 7 STHURR 37 & 715 @ g 81 8 vee die A0
21/1 ST 8 5% &ie 70 21/3 Usdl & GuF H1a dic 70 21,2 Gl &1 HH o Td
STHURR, FGISE, HIHIGICT, HUS] TTHd] @hvr qd & G180 &1 3 g5 731 §
YD R T TGS o H R/ 8 i @1 &1 [¥eieT Geigd 70 08 &1
f5rgas e Fp 21/3 BT @I F0 1, 2 T 618 JIH GBI JMET 8 [or9bT TIT Fo
TrRar & TR 7 1 8 15 8 5t cie 70 .21/2 & Gd B 8 3P 15 TG 70 936, 969,
970, 971 GSdI 8 &R 7 971 3f0H T & 56l T¥ i 90 21/2 GHIET 8l & 57
TR} & TR F [GHTEeT 4o 81 56! TafaR T TEHId & 3FHR e 70 21/3 & alificge
g dfecge 133 73 8 Feid dic 7o 21/3 & TR 7d 8 FW P R [RT &1

dic 70 21/1  @FT F0 1 TTHGT HT YT & T GHIT 70 21/3 8 TR 701
TRar BT YT 81 [ord TF & 135 i 90 21/1 3 21/3 GRIGN-aRIaR 8/

e 7o 21,2 @IRT 70 969, 970, 971, 939 [Fo T’ &/ [5/TehT THRT 0 936 e
F021/3 & GHIT 70 618 T 0TI 51 [5rgHT TG Iored 134777 #1 R9id 3 13547 77
BT @y Bl dic F0.21/1 3212 & Teg 21/3 e [T 81

e 70 21/2 GERT 70 969, 970, 971, 939180 7 &Wighd & foraes! gglaevr TeHfa
& [e79 Tl 77 a1 HUST [3H1 474 §RT 3 2013 H §7 §F GIiavl HF109 &
TG 57 o7 foraes forw qafaror 4] & [33% o7 9 § Nafem< el 7 @77
GISTTT 3o 3fTFote F3H] §RT FaI4 1318 @ G BV f5Tes) @IS 134777 g7 Rargdor
Y G 75 o [oregenl @7 [GHRT §INT 13719 19.08.2020 1 §7: g 1547 74T 4T
foregas e 771 @71 8 W SigodTgodle $8P] GNT FHIBR I T fored 375 GINT
GENT 70 971, 936, 970 & HIGHS & FUR TF7 &7 34.940 50 F1 [AIGT 15T T8 T
3P fagal & dificge 7 ddlege sifdd 33 73 8 9% SifalaT T 47 v 4
THT T &7 &7 § Aficge T acicqe iad 134 74 &1 Gior [T §NT 53971
W [T 17 &1 [3aR0T @77 T T FHF T1Y W 731 for1e6) @77 Ter-T 7
G [3HTT N7 &gt [0 718 &1 Wiagi Terdd 0 09 &1

g 7] 1 P TG G HIoR & SN T TH=R 21/2 & TR YT @ GRIaY
7 [5HT=eT 03T 8 3iidodiidoto, 551 GIRT &1 714 7oKl H Ty Fewid [54T Tl 81
Tl GRT Wigpd @7 TiorT & 731 [orae] §d 350 3iTgoclo S8 ZINT &Y F7147 7T
3 & FW dic Fo 21/3 B GIIRT TeHT 7 7T T4 @fiege 7 ddege fag
30°27'14.17"N -77°42'1.06'E T 3G 30°26 43.02"N - 77°40'57.88"F Sffa5d 50 14 &
71971 GERT & H17 @ Yo GIT &8 T HITGR IaST [GHTIT <1 H GHIET gl & Qo7 &7
[RHTEIeT 73<T 4 USl & TIRUT TrY F FAqE Fo 10 81

31 &7 Ay 8 1 @ic Fp 21/3 &1 i 70 21/2 & IR YT F FR 5
foHTaT 93% 4 s/7afa o 7 & o dic 70 21/2 & FIR T 81 &l dic 70 21/3 @i
0 21/2 & R T 8/ & FTRIGUS T GZT &1 8] B P13 GG THIT T TH
I 767 85 6/

TG HUST QBT 1978 GRT 1318 21.04.2016 P HREY BT T T4
T 8 forgd die Fo 21/2 @1 21/3 P GG 1@ AT 8 3N 21,2 Bl 21/3 BT 5T
1T 797 & U7 g TaRIT @71 21.04.2016 BT 7I7 g o 11 81
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e 70 21/2 TT7 JIGT F 3fidodfidodto S5b] gRT 37 RIIT G- [3%G7197 7197
& T TgaIT HUST [QFIT 377 IRT 38 g G Tie 70 21/3 &1 o TE 3@raT
TR 81 TE 21/2 HT TeAld HHS] &1 2141 [T T fa7id 26/10/2020 & Togd g
H} qF T61 4T SITgBR T G P [ Wligod G717 FIoi7T1 & 37T oT7]g T [a6Tlbed
13537 717 o7 fS77epT [9F bR Gt 13547 74T 8-

“The 22rd EAC meeting of the Expert Appraisal Committee for
Environmental Appraisal of Mining Projects (Non-Coal) of the Ministry of
Environment, Forest and Climate Change was held during October 26-28,
2020 through video conference.

Agenda Item 2.3 Mining of 3.3 LTPA of Sand, Bajri and Boulders in
River Yamuna Lot No.21/2 by M/s Garhwal Mandal Vikas Nigam Ltd.
From mining lease area 34.940 Ha located at Village-Dhakrani,
Tehsil- Vikashnagar, Distt-Dehradun, Uttarakhand. [File No. J-
11015/137/2013-IA-1I(M); Proposal No: IA/UK/MIN/18558/2013;
Consultant: Grass Root Research & Creation India (P) Ltd.]-EC
Regarding

V. The PP should also submit a kml file wherein the abovementioned
grid plans is superimposed on the satellite imaginary.

PP has submitted that KML file wherein the above-mentioned grid plans is
superimposed on the satellite imaginary.

Observation of EAC: the KML submitted by PP is not clear and could not
explain properly PP may resubmit with clear demarcations of the mine lease
area.”

39 TBKN dic 70 21/2 &1 J0T0 T G WK T8l &% N HIHA faiE
08.02.2021 B1 [3-1ere & 19T T S/1<T 1-9%7 &1 g7 & A= it fAfeT &1 ard
g ey Ruld 31 ufa Gags 70 12 81

FRIFT FHEIOT el & @y 8 1 die Fo 21/3 B qafaeT Gedra 271w
07.09.2016 fGHTGT Ja¥T &7 BT &) T8 8 3R &7 &7 FTRIGUS 18 3R &7 ggiavor
TEHIT & &I T [GHTae 7a< 8 H-197 5T 767 & a8 BHT & T4} G gGRT 724
BUIHY NYIE 76 g @1 773 &/ 57 [a%e Br7] Brdale] 611 qNeq! T@bIeT &7
§§ BYIBY GHIT SNINGT G141 7] &1 BT FMeT] [577 IToied SHEH1al FINT G717
&7 T TIIGTT &7 F1 T Tl o 36T & G [ave/ B BIIarg] 8141 aey/

SR 724) G WY & 1 qafavor g1 fa7i 07.09.2016 F &7 B 3R &gpe
G77 gee dic 70 21/3 & &7 7 151 g1 8 U FTINIaUs § USar & dl genT RHrad
TeY 3 UZar 8 a8 H &1 g9l gY 81 5T &1 GIIaR T TEHI & a6 BT HiE &7 2T
W 761 8 5] B G WPl & TE P Pl GIIaRT FTEHId Te] & Iy 5T o
V6T G 33 § SR TR GaIaNTT @1 &lfc Tgard] of 761 & oals < @ac) &1 Ruic
7133 78 T2 7T TG [ T2 & Treff GIRT GHIO0T 16 T 359 79 & 373 TR
TN G5 HHC P RUIC B [T &Y 5T G BT AabIeT 55 BYTT ST HaeTs
& T GHIT STNOT [5TT G177 SaeqF &1 TaIs< HHE] & 1577 Ga] §IT g e 7T
Hlo T & THE Fegd 159 713 & § T UeeT Fellerd BT off 76T 8 37 3¢/
o} BT BTG 13T ST SHTZTH 617
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English Translation by Tribunal:

“...The longitude and latitude given in the environmental consent of Lot
No. 21/3 is situated in Himachal Pradesh which the committee is
claiming to be in Uttarakhand, the certified evidence of which is as

follows-

1. Three lots in Yamuna river in revenue area

have been allotted to

Garhwal Mandal Development Corporation namely lot no. 27/17,
21/2 and 21/3 whose details are as follows-

Sr. | District | Tehsil Name of | Name Lot | Khasra | Total Mineable
No. village of river | No. | No. area (in | area (in
hectares) | hectares)
7 Dehradun | Vikasnagar | Dakpathar Yamuna | 21/7 | 396 m 7.7280 5.1000
986 m 98.3680 75.7500
Nawabgarh, 989 m 45.3370 35.9500
' m 1.8870 0.5000
Bhimawala
Mandi 18.3530 | 5.8900
Gangbhewa, Im
Total 171.6730 | 123.1900
2 Dehradun | Vikasnagar | Dhakrani Yamuna | 21/3 | 1 715.8440 9.304
(Partial) | 95.195 50.00
2(A)
. 678 5322 3.170
%hewa 1 17.905 3.890
Total 134.266 68.364
3 Dehradun | Vikasnagar | Dhakrani Yamuna | 27/2 | 971 37525 7500
969 0223 0.130
970 3.758 1.380
939m 35.797 18430
Total 76.730 34.940

Joint investigation report of Lot No. 21/1, Lot No. 21/2 and Lot
No. 21/3 and copy of scissors and copy of maps attached in the
mining plan are Annexure No. 05, 06 and 07.

The above three lots start from below the Dakpathar Dam in the
Yamuna River. First is Lot No. 21/ 1, then Lot No. 21/3, below that
comes Lot No. 21/2. Serial No. Village Dakpathar, Nawabgarh,
Bhimawala, Mandi Gangbhewa, Dhakrani is situated in the state of
Uttarakhand on the banks of the Yamuna River from east to south.
The Sijra of village Dhakrani is Annexure No. 08. Whose Lot No.
21/3 includes Khasra No. 1, 2 and 618 of Village Dhakrani whose
Khasra No. is connected with Khasra No. 1 of Gangbhewa which is to
the east of Lot No. 21/2, below it lies Khasra No. 936, 969, 970, 971,
Khasra No. 971 is the last number where Lot No. 21/ 2 ends, Himachal
Pradesh is to the north of these Khasras where according to
environmental consent, longitude and latitude of Lot No. 21/3 have
been given, whereas the Khasra of Lot No. 21/ 3 is located upwards
from the east.
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In lot no. 21/ 1, Khasra no. 1 and in Khasra no. 21/3, Khasra
no. 1 is a part of Gangbhewa. From this, it is clear that lot no. 21/ 1
and 21/ 3 are equal.

Lot No. 21/ 2 is in Khasra No. 969, 970, 971, 939 whose Khasra
No. 936 matches with Khasra No. 618 of Lot No. 21/3 which has been
verified in the report of the Revenue Department, which makes it clear
that Lot No. 21/ 3 is situated between Lot No. 21/1 and 21/ 2.

Lot No. 21/2 is approved in Khasra No. 969, 970, 971, 939m,
for which the application for environmental consent was submitted by
Garhwal Mandal Vikas Nigam to the Ministry of Environment and
Forest in the year 2013, for which, on the instructions of the
Environment Committee, the survey and replacement study and
mining plan was prepared by IIT Roorkee after scientific survey and
which was revised by the Mineral Department, which was re-
approved by the Mining Department on 19.08.2020, along with which
maps are attached which were prepared and installed by IIT Roorkee
in which they have marked mining area of 34.940 hactares on the
boundary wall of Khasra No. 971, 936, 970 and have marked the
longitude and latitude of its points. Apart from this, boundary wall
and mining area, longitude and latitude have also been marked on
Google Map. It has been approved by the Mineral Department.
Detailed mining plan and the maps approved along with it, which
have been approved by the Mineral Department in the mining plan.
Copies are attached as Annexure No. 09.

In the approved map, it is clearly mentioned that Himachal
Pradesh is adjacent to the northern part of Lot No. 21/2 as per the
Cijra. It is clearly mentioned in the map prepared by IIT, Roorkee. The
longitude and latitude given in the environmental consent of Lot No.
21/3 are marked on the map of the approved mining plan of the
applicant, which was surveyed and prepared by IIT, Roorkee. Point
30°27'14.17"N  -77°42'1.06"E ~ and point 30°26'43.02"N -
77°40'57.88"E, which starts from the corner of Khasra 971 and ends
in Manpur Devda, Himachal Pradesh. The entire area falls in
Himachal Pradesh. The map is attached with Annexure No. 10.

It is surprising that permission has been taken for Lot No. 21/3
in Himachal Pradesh equal to the northern part of Lot No. 21/ 2, which
is to the north of the said lot. Whereas Lot No. 21/3 is to the east of
Lot No. 21/2 which falls in Uttarakhand. No environmental consent
has been received till date for the same.

The cluster map has been uploaded by Garhwal Mandal Vikas
Nigam on 21.04.2016 in which lot no. 21/2 has been shown in place
of 21/3 and 21/2 has been shown in place of 21/3. Copy of the
letter and map dated 21.04.2016 is attached as Annexure No.
11.
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Lot No. 21/2 has been shown at the correct place in the mining
plan by IIT Roorkee, but Garhwal Mandal Vikas Nigam has shown it
at another place i.e. Lot No. 21/3. This proposal of 21/2 was
presented in the 21st meeting of the committee on 26.10.2020, which
had many shortcomings and the marking of the mining area presented
by Garhwal Mandal Vikas Nigam was also not clear. It was marked
at a different place than the approved mining plan to deliberately hide
the facts, which is mentioned as follows-

“The 22nd EAC meeting of the Expert Appraisal Committee for
Environmental Appraisal of Mining Projects (Non-Coal) of the Ministry of
Environment, Forest and Climate Change was held during October 26-28,
2020 through video conference.

Agenda Item 2.3 Mining of 3.3 LTPA of Sand, Bajri and Boulders in
River Yamuna Lot No.21/2 by M/s Garhwal Mandal Vikas Nigam Ltd.
From mining lease area 34.940 Ha located at Village-Dhakrani,
Tehsil- Vikashnagar, Distt-Dehradun, Uttarakhand. [File No. J-
11015/137/2013-IA-1I(M); Proposal No: IA/UK/MIN/18558/2013;
Consultant: Grass Root Research & Creation India (P) Ltd.]-EC
Regarding

V. The PP should also submit a kml file wherein the abovementioned
grid plans is superimposed on the satellite imaginary.

PP has submitted that KML file wherein the above-mentioned grid plans is
superimposed on the satellite imaginary.

Observation of EAC: the KML submitted by PP is not clear and could not
explain properly PP may resubmit with clear demarcations of the mine lease
area.”

Thus, EC of Lot No. 21/2 has not been issued till date and the
case has been de-listed on 08.02.2021, i.e., it has been cancelled. Copy
of Minutes of Meeting and copy of Status Report is attached as
Annexure No. 12.

It is clear from the above certified evidence that the
environmental consent for Lot No. 21/3 dated 07.09.2016 has been
taken for Himachal Pradesh area and the mining area is in
Uttarakhand and mining is being done in Himachal Pradesh instead of
environmental consent. All the members of the Joint Committee have
hidden the facts and presented a wrong report. Legal action should be
taken against them. Both the states should immediately stop mining
and impose a fine. Legal action should be taken against those revenue
officials who are calling the mining area and environmental area the
same.

It is clear from the above facts that there is a lot of distance

between the area of environmental consent dated 07.09.2016 and the
area of approved mining lease Lot No. 21/ 3. One falls in Uttarakhand
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and the other falls in Himachal Pradesh and that too at a great
distance. Where there is environmental consent, no mining lease is
approved. Where there is mining approval, there is no environmental
consent, therefore the mining being done is illegal and the environment
is being continuously damaged. The facts given in the Joint Committee
report have been presented incorrectly. Certified evidence has been
attached by the applicant. On the basis of these, the Joint Committee
report should be cancelled and mining work should be stopped
immediately and a fine should be imposed. Legal action should also be
taken against those members of the Joint Committee who have
presented these wrong facts before the Hon'ble Court and are operating
the mining lease.”

Report dated 25.01.2023 by GMVN filed in OA 442/2022:
23. Report dated 25.01.2023 filed vide e-mail dated 27.01.2023 is
submitted by GMVN and the stand taken by GMVN is as under:

“.  That it is most respectfully submitted that the work-order of 123
Hec. of Lot No.21/1 for mining of minerals, Sand, Bajri and
Boulder (Minor Minerals) on the river bed of river Yamuna,
(Revenue Dakpathar, Nawabgarh, Mandi Gangbhewa and
Bhimawala, Tehsil Vikas Nagar, District Dehradun,
Uttarakhand) within the specified khasra nos. of Vikasnagar
Tehsil allotted by the Uttarakhand Gout. the same has been
examined by the MOEF &CC in every regards before
granting/ sectioning the EC for lease in favor of GMVN which was
given on the basis of tender to Mr. Mukesh Joshi and the
lease is operating under Garhwal Mandal Vikas Nigam
Limited, Project proponent is Garhwal Mandal Vikas Nigam
Limited, and Mukesh Joshi is only the agency working
under supervision of Garhwal Mandal Vikas Nigam
Limited with whom Garhwal Mandal Vikas Nigam Limited
had signed Memo of Understanding (for short ‘MoU’), and he
is abide and bound by MoU, that he will not violate any condition
laid down in Environment Clearance (for short ‘EC’), which was
granted to Garhwal Mandal Vikas Nigam Limited by Ministry of
Environment, Forest and Climate Changes, Government of India
(for short MoEF&CC).

II.  That the Environment Clearance for the same is in the
name of Garhwal Mandal Vikas Nigam Limited, and the
mining lease has been handed over under MoU between
Garhwal Mandal Vikas Nigam Limited and Lease-holder to
comply with the various conditions, as per mining policy of State
of Uttarakhand and supervision of the same is being done by
Garhwal Mandal Vikas Nigam Limited. The allotted mining
site is situated in tehsil Vikasnagar, District Dehradun,
Uttarakhand. The Environment Clearance for said area was
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I

IV.

VL

granted after having joint survey proceedings of the site in
question, and site in question was decided after complying with
all the formalities, after, the lease for mining was allotted by the
District Administration in favour of Garhwal Mandal Vikas Nigam
Limited.

That it is respectfully submitted that the Environment
Clearance was granted for Lot No.21/ 1 which was applied to
Ministry of Environment, Forest & Climate Changes, Government
of India on 20-21st March, 2016 after taking approval in Agenda
hearing meeting, and the said E.C. was granted by the Ministry
of Environment, Forest & Climate Changes, Government of India,
vide Environment Clearance dated 17.8.2016 for mining
of minerals, Sand, Bajri and Boulder (Minor Minerals), the
Notification to define the conditions & further desired clarification
for cluster formation was issued on 1.7.2016, it is further
submitted that in the point No.09 of S.O. 1533 (E), as per
Notification dated 14.09.2006 of Ministry of Environment, Forest
& Climate Changes, Government of India, the period of
Environment Clearance is for 30 years.

Copies of Notification dated 14.9.2006, Notification dated
1.7.2016 and Letter dated 17.8.2016 are annexed hereto and
marked as ANNEXURE R-2, R-3 and R-4 respectively.

That it is pertinent to mention herein that two leases i.e. 21/1
(Yamuna) and 21/3 (Yamuna) two separate environment
clearances had been accorded. The procedure of preparing
DSR for both leases for mining of minerals, Sand, Bajri and
Boulder (Minor Minerals) has been prepared by the District
Administration, Dehradun, Uttarakhand which is mentioned in
the Appendix ten of Notification dated 15.01.2016 of Ministry of
Environment, Forest & Climate Changes, Gout. of India. The
mining activities are monitored on the district level, in view of
Point No. 1 of above appendix, and the details of revenue received
from production of mining of minerals, Sand, Bajri and Boulder
(Minor Minerals) has been mentioned between last 3-4 years
according to point No.4-5 of above appendix. Therefore, according
to rules, the preparation of district survey report (DSR) was
possible after 3 years.

It is relevant to mention herein that all the relevant and material
facts were discussed, after having an Agenda hearing of MoEF
& CC dated 20-21 March, 2021, accordingly the environmental
clearance was applied and all the mining lease were allotted by
the Government of Uttrarakhand in view of guidelines of Ministry
of Environment, Forest & Climate Changes, Gout. of India.

It is pertinent to mention herein that Garhwal Mandal Vikas
Nigam Limited is a State Government Corporation, and is
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an instrumentality of State, and Garhwal Mandal Vikas Nigam
Limited is not a private project proponent, and is generating
revenue for the welfare of State, and the revenue is going in State
fund.”

OA NO. 692/2022:

24. Applicant Junaid Ayubi filed the above OA raising a grievance of
illegal river bed mining by Mukesh Joshi (respondent 5) in respect of lot
no. 21/1 at villages Dakpathar, Nawabgarh, Mandi Gangbhewa and
Bhimawala, Tehsil Vikasnagar, District Dehradun, State of Uttarakhand
admeasuring approximately 123 hectares. Applicant has impleaded State
of Uttarakhand through Chief Secretary; Director General, Geology and
Mining Department, Uttarakhand; UKPCB; State of Himachal Pradesh
though Chief Secretary; Mukesh Joshi, Proprietor of M/s Uttara Awas

Yojna; GMVN and SEIAA UK as respondents 1 to 7 respectively.

25. The facts in brief stated in OA are that a memorandum of
undertaking without transfer of EC has been executed by GMVN in favour
of private party in violation of the provisions and procedure laid down in
EIA 2006; in 2014 mining plan was prepared for two separate mining
sites which are adjacent to each otheri.e., lots no. 21/3 and 21/1 but no
cluster EC was prepared for both the sites as mandated by amended
Notification dated 25.01.2016 of EIA 2006; EC has been issued on
17.08.2016 in favour of GMVN with regard to two mining sites i.e., lots
no. 21/3 and 21/1 ignoring the fact that part of the site falls within the
State of Himachal Pradesh; on 01.02.2021, GMVN executed a
Memorandum of Understanding with the private party for carrying out
mining operations on site; on 20.09.2021, private respondents filed A.O.
No.180/2021 in High Court of Uttarakhand at Nainital challenging the
order dated 18.08.2021 passed by ADJ (Commercial Court) Dehradun in

Arbitration Case No.44/2021, whereby application of appellant filed
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under Section 9 of Arbitration and Conciliation Act, 1996 was dismissed.
High Court formulated the issue as to whether GMVN was justified in
raising the demand notice dated 08.09.2021. In its order dated
20.09.2021, High Court observed that the mining permitted by GMVN to
private party include land of State of Himachal Pradesh and authorities
thereat did not permit the proponent to excavate the disputed area which
was outside the State of Uttarakhand. High Court said that since there
was boundary dispute between State of Himachal Pradesh and State of
Uttarakhand, let State of Uttarakhand resolve the said dispute with State
of Himachal Pradesh. Letter dated 07.01.2022 issued by State
Government (annexure 9 at page 390), it is admitted that since there is a
dispute of the boundary between the States, therefore, 15 meters area
from the centre of the river be declared as ‘Buffer Zone’ and reserved area
for mining be reduced from 123.19 hectares to 114.79 hectares and the
permitted quantity of minerals may also be reduced to 746601.62 MT per
annum. The said letter contained in para 8, the following decision of State
Government:

“8.  FUNIFT AT IRy Tl & T T IGT TN R GG [GaRITRIT T8

ToRd G i JGT 21/1 & N Faier Td ITord Hiied & 87T 471 Tic &7

eI Ioed f6d § AT Fvd §4 TGaIT HUST 9B [977 & &X F 59F7 5-

G debrer THIG @ &iet o7 Tied T8I dic & TR 7 74 R glagika 133

() FRYSAarSf (Fo FTRT ETT i) §RT Hio F= AT & Fifoid A.0.NO.
180/2021 # HIO I ZIGIeT, T GIRT GIRT SR fa=Id 20 R, 2021
& SFureTT § TgareT HUS 3BT 770 & T 13 371 8.09.2021
&1 gHTeT 7 3591 s/

(i) TG G 9 q1 vreat & weg Hiar fAaig & e 731 & geg & 15 o @y
eV T GieT Hvad §9 dggwN Tlaalda dawa &l &4 4 o v
123.19 8o & @ITT UV 114.79 8o 7w & Fu@l~o #1 qifte 7T e
7,46,601.62 &7 [e/fR¥a &1 wrefl 81

(ij) 1T GT7 T T [T UG e 1T F Teg MOU §EAERITRIT 771 Hrafaer
@1 1A (02 BRGV] 2021) & G 2021 TF P71 PT 05 TTg B] Hrare 4 diar
13q1G TF 317 JARET BN T UG B GIIeT [HrT] 7 HY a1 &1 IRl
T FIRIGUS FTRGI (@1, Fore] Flesy) g Hiia, 2016 & [ag Tg-14 &
IR IC FITPH T3 &0 4,72,55,995/- & &G T SURET HYIcdk &1 ¢RI
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ST Bl & forgd Trmer qd & o @1 T R ®o 2,83,53,600 FT
W;ﬂ:}%m?xo 1,89,02,395 &1 3gar dic Farad gv [FefRa
&1 Tl 8/

(v) TIHH GTT GT 2021-22 H HIE TS, 2021 T 19 T 7 03 HIE T 3%
3/Gle & GSTeIN / TEqIeT HUST [3BI 9775 GRT dic Fariid & Tord G-
dic qg1 21/1 & T B IREY 751 BT T & TT TG HUST [T
[ fero GINT §-3GaT QI T &1t 5771 & oG~y FUEI1o B BT 7671 55
& forad Tie Farae &1 @13 T 7 817 & BN GFT Hale 8 G i & fag-
14 @ S/TTR TR / TEqIT HUSH [ABTT 47 g SyRerd wiew &0
93,33,333/- ®1 3gar fFeffoa &7 wrdl &1

() &G GIET TSRS / TEaIeT HUST 3B 78 & 715 3 & a4l 37 GRT
FAHTT T TF & GRIFYF faad 8 Gider 7 @ia o7 & BRU TdHT &77 TF
7 137 03 78 T 3% HT 3Gl 7 dfarT GHg & dic darad & &R G
UG B] BIg 1B/ T B 761 §IHT & [ord HRU i Tarad gv
JdHTT G TT F GRA §17 &1 31y (7% 1.10.2021) & adar7 T7g
de &1 3afe &1 pig dgar fFeia 781 sidt 8/

(i) T Tie &g dic TaIad T TEdreT HUSH fad 719 & ver F 3
TRl & &7 & 57 glayla &R &0 3,78,04,800/-, ford (A7 grer
fg@T &7 forgr T 8 7 T 1377 G TF 2020-21 (BRA¥], 2021-F, 2021
TP) B SIRET HIcH & &7 T 3 TR &0 1,89,02,395 H1 THTGN o7
BV TR RTIRT B T T1E P [Pl d qargifora #va §4 74T
gidyfa @1 &R 3% 7= & &y § g7 3uasy Hrd &I 8 dic
TerT® B 02 (31) HIE BT THT 717 3497 it 81

Gl 7 FiaT [ddra &1 Fikid 7 Gifed 153 7 15 Hio & FBY G T FaT
13aG TF 317 JARET TRIRIaal J [FeiRa w1gce! & S/ey Fudl-o &1 e 7
H U7 B YT T Tie G @ SaRert Hied &1 1 frd &1 &7 17017 717 74777
gy 7 81 WEr 1597 17, 38 3= R H EFTT 761 FIT S| GaE 7331,
TGaTeT HUST [3B1T 13774 B [3]1%7d 1537 STiei] 8 15 G5 gINT Fa3d die Garas @
37 G &1 [P TagdR &V §9 Ue BT Jare Gaic- Jaced JRE &3 77
39 1T 4 3T &%l ol TBR & F13 13057 7 8] §9%1 Graadr &1 ord/ dic
a1 4 SffaRad 1375 8 UecreRe® / Tgdlcd HUSd [deN 4774 W@ FaRard]
&M

English Translation by Tribunal:

“8. In the context of the above mentioned situation/facts, after due
consideration at the Government level, in view of the smooth operation
and revenue generation of the revenue mining lot Yamuna 21/1 in
question, the operations should be started immediately in the interest
of revenue, and its e-portal should be opened with immediate effect at
the level of Garhwal Mandal Vikas Nigam, and the following decisions
are taken in relation to the lot in question.:-

(i) In compliance with the order dated 20t September, 2021 passed
by the Hon'ble High Court, Nainital in case A.O. No.180/2021
filed by the plaintiff/ appellant (M/s Uttara Awas Yojna) in the
Hon'ble High Court, the notice order dated 8.09.2021 of Garhwal
Mandal Vikas Nigam should not be implemented.
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(%)

(i)

()

(v)

(vi)

In view of the border dispute between two states in Yamuna
river, by declaring a buffer zone of 15 metres from the middle of
the river and reducing the restricted area accordingly, the annual
quantity of the sub-mineral in the area of 114.79 hectares
instead of 123.19 hectares is determined as 7,46,601.62 tonnes.

In the event of not being able to extract sufficient minerals due to
border dispute and other unavoidable reasons during the total
working period of 05 months from the date of work order issued
(02 February, 2021) to June, 2021 after signing of MOU between
the Corporation and the lot operator in the last mining season, as
per point no.14 of the Uttarakhand Sub-Mineral (Sand, Gravel,
Boulder) Extraction Policy, 2016, the amount of unavoidable rent
is calculated as Rs 4,72,55,995/- on the lot operator, against
which, after adjusting the amount deposited earlier of Rs
2,83,53,600, a liability of Rs 1,89,02,395 is determined on the
lot operator.

In the current mining season 2021-22, from the month of October,
2021 to the present, for a total period of more than 03 months,
the lessee / Garhwal Mandal Vikas Nigam has not started the
work of extracting from the revenue mining lot Yamuna 21/ 1
from the lot operator and due to non-opening of e-Ravanna portal
by Garhwal Mandal Vikas Nigam Ltd., the sub-mineral has not
been extracted, in which as there is no fault of the lot operator,
as per point no. 14 of the relevant policy, the liability of inevitable
rent of Rs 93,33,333/- is determined on the lessee / Garhwal
Mandal Vikas Nigam for the said period.

The e-Ravanna portal is registered in the name of the lessee /
Garhwal Mandal Vikas Nigam and as the portal has not been
opened by them from the starting day of the current mining
season, no extraction / picking of the sub-mineral has been done
by the lot operator in the current mining season for a period of
more than three months till date, due to which no liability is fixed
on the lot operator for the period from the date of commencement
of the current mining season (Date 01.10.2021) till date.

For the lot in question, security amount of Rs 3,78,04,800/ -
deposited by the lot operator in the form of bank guarantee in
favour of Garhwal Mandal Vikas Nigam, which has been
released by the Corporation, by adjusting the amount of Rs
1,89,02,395 payable as dead rent for the last mining season
2020-21 (up to February, 2021 to June, 2021) and adjusting the
remaining amount in the instalments of the next month, 02 (two)
months' time is given to the lot operator to make available the
fresh security amount in the form of bank guarantee again.

In the case of not being able to extract the sub-mineral in

accordance with the 15 meters buffer zone declared in the status of
border dispute and royalty determined in border dispute and other
unavoidable circumstances, the decision to take the amount of
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unavoidable rent from the lot operator will be accepted only in the case
in question, it will not be considered as a precedent in other cases.
Managing Director, Garhwal Mandal Vikas Nigam is directed to
immediately start smooth operation of the lease by getting the sub-
mineral extracted from the lot operator selected by him accordingly
and to ensure that there is no delay of any kind in its operation. The
lessee/ Garhwal Mandal Vikas Nigam itself will be responsible for
additional delay in lot operation.”

26. Applicant has further stated that with regard to lot no. 21/3,
Tribunal has already registered OA 442/2022 wherein Joint Committee
has been constituted to verify the facts and with regard to lot no. 21/1,
applicant has submitted representations dated 31.03.2022 and
25.05.2022 to the concerned authorities but no action has been taken.
In these circumstances, applicant has prayed that river bed mining by
GMVN and private respondent in lot no. 21/1 at villages Dakpathar,
Nawabgarh, Mandi Gangbhewa and Bhimawala, Tehsil Vikasnagar,
District Dehradun, Uttarakhand be declared illegal; mining operations at
lot no. 21/1 be stayed; a team of experts be constituted to verify whether
any part of the lease area falls within the territory of State of Himachal
Pradesh and private respondents be directed to pay penalty and
environmental compensation as per the methodology adopted and
approved by this Tribunal in OA 360/2015, NGT Bar Association vs.
Virender Singh by order dated 26.02.2021 (supra) and Memorandum of
Understanding dated 01.02.2021 as well as EC dated 17.08.2016 be set

aside.

27. Tribunal’s Order dated 27.09.2022: OA 692/2022 was considered
by Tribunal on 27.09.2022. Tribunal found it appropriate to seek
responses of project proponent, GMVN and Geology and Mining
Department and directed the matter to be next listed along with OA

442/2022.
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28. Tribunal’s Order dated 30.01.2023: Both OAs were taken by
Tribunal on 30.01.2023 and after hearing Learned Counsels appearing
for the respective parties, OAs were disposed of finally by directing closing
of mining in both the plots/areas holding that mining in lots no. 21/1,
21/2 and 21/3 is illegal since and transfer of mining rights by GMVN to
Mukesh Joshi and Vinod Negi without transfer of EC was in violation of
EIA 2006. Tribunal also directed Joint Committee of Central Pollution
Control Board (hereinafter referred to as ‘CPCB’), UKPCB and District
Magistrate, Dehradun to assess and recover environmental
compensation on ‘Polluter Pays’ principle for illegal mining following due
process and utilise the amount for scientific closure of mining activities
as per Mine Closure Plan and other norms. There is further observation
of Tribunal that as per EC condition for lot no. 21 /1, 356 trucks per day
with 10 tonnes of mined mineral (equal to 3560 tonnes per day) were
allowed. If the above value of mined mineral is taken at Rs. 1000 per
tonne, it will amount to Rs. 35 lakhs per day for 3560 tonnes and would
come roughly Rs.100 crores per year. Data in respect of other lots has to
be compiled. Tribunal directed Joint Committee to work out the actual
figure. Since Contractors i.e., Mukesh Joshi and Vinod Negi had not
appeared personally or through a Counsel before Tribunal though they
may also be affected by the orders passed by Tribunal, hence liberty was
given to them to approach Tribunal if they are so aggrieved. Judgment
of Tribunal dated 30.01.2023 reads as under:

“1. This order will deal with the above two applications which have
been filed in respect of similar violations of norms in river bed mining
of sand, bajri and boulder at two different locations at Vikasnagar,
District Dehradun, Uttarakhand. In both matters, mining leases are
in favour of Garhwal Mandal Vikas Nigam (GMVN) but mining rights
further transferred to two different private contractors — Vinod Negi
and Manoj Joshi, though EC remains in the name of GMVN which is
one of main illegalities, apart from mining being in the riverbed, which
is not permissible. There is also issue of compliance of directions of
the Hon’ble Supreme Court in Rural Litigation & Entitlement Kendra
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v. State of U.P & Ors., (1989 Supp 1 SCC 504 whereby mining was
prohibited in doon valley area.

The issue — applicant’s case

2. In O.A. No. 442/2022, the matter relates to lot no. 21/3 (10.350
hectares) for which LOI was issued to GMVN by the State Government
on 23.01.2013. O.A. No. 692/2022 relates to lot no. 21/1 (123
hectares) at villages Dakpathar, Nawabgarh, Mandi Gangbhewa &
Bhimawala, Tehsil Vikasnagar, District Dehradun located on the river
bed of River Yamuna. It appears that there are 83 lots in Dehradun
District where mining has been permitted.

Orders of Tribunal dated 19.7.2022 and 27.9.2022

3. O.A. No. 442/2022 was first considered by the Tribunal on
19.07.2022. A joint Committee comprising Regional Office, MoEF & CC
at Dehradun, SEIAA, Uttrakhand, Director, Department of Geology
and Mines, Government of Uttarakhand, State PCB and District
Magistrate, Dehradun was constituted to give factual and action
taken report in the matter. The Committee was to verify facts by
undertaking site visit. The grievance of the applicant was summed up
as follows:-

“2. The applicant has submitted that mining rights for
mining in Revenue areas of Garhwal were exclusive given to
Garhwal Mandal Vikas Nigam (GMVN). State Government
issued LOI dated 23.01.2013 to GMVN for getting Environmental
Impact Assessment of 83 lots, including lot no. 21/3 (10.350
Hectares) falling in Yamuna River, in District Dehradun
conducted. Subsequently, lot no. 21/3 was modified on
10.04.2016 as per survey dated 14.09.2012 which was found
fit for mining. Thereafter, in the Year 2013 application for
environmental clearance was submitted. On 03.03.2015 mining
plan of lot no. 21/3 comprising khasra no. 1, 2 K and 618 in
Village Dhakrani and kasra no. 1 in village Mandi Gangbhewa
measuring 68.364 hectares was approved. The same was
consented to by MoEF & CC on 07.09.2016. When longitudes
and latitudes mentioned in the consent were marked on
google earth one point was falling in khasra no. 971 of
village Dhakrani in Uttarakhand and other point was
falling in village Manpur Dewra in Himachal Pradesh with
20 percent area falling in Uttarakhand and 80 percent
area falling in Himachal Pradesh. On 03.01.2017 mining
lease was granted to GMVN for above said lot no 21/3
which was after tender process allotted to Vinod Negi on
24.08.2020. After commencement of the mining
operations, GMVN and the contractors have raised the
question of border dispute to avoid payment of
installments to the State of Uttarakhand while mining is
being done continuously. There is no environmental
clearance for the mining site which has been leased out
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as the place for which environmental clearance was given
falls at the distance of 2 kilometers in the State of
Himachal Pradesh. Illegal mining is being done in
collusion with the concerned officials which is causing
environmental degradation and loss of revenue to the
State Exchequer. The Project Proponent is liable to pay
environmental compensation on the grounds that there is no
environmental clearance for the mining site which has been
leased out; no CTE/CTO has been obtained from the
Uttarakhand Pollution Control Board; consent for drawing
ground water has not been obtained; EC conditions have been
violated as no trees have been planted and boundary pillars and
CCTV cameras have not been installed; mining is being done
beyond permitted depth of 1.5 meters and also in the river
stream resulting in diversion of river course and mined sand is
being transported in over loaded trucks without actual
transported quantity being recorded in ‘rawana parchi’
(transportation passes).”

4. Thereafter O.A. No. 692/2022 was taken up on 27.09.2022.
Response was sought from the PP, Geology & Mining Department,
Uttarakhand as well as Garhwal Mandal Vikas Nigam and the matter
was directed to be put up along with O.A. No. 442/2022. The
applicant was required to serve the PP and file affidavit of service.
Accordingly, the applicant filed affidavit of service. The grievance of
the applicant was summed up as follows:-

“2. According to the applicant, EC has been transferred by
Garwahl Mandal Vikas Nigam without following the laid
down procedure. MoU dated 01.02.2021 has been executed
in favor of the PP without change of name of PP on the EC.
Part of the mining area is in Himachal Pradesh where
Uttarakhand Authority cannot grant permission for
mining. Since mining is involved in a cluster, procedure
for cluster EC is required to be followed which has not been
done. EC dated 17.08.2016 has expired as more than five
years have passed. Single EC has been granted for two
mines which is not permissible. No joint DSR has been
prepared for mining near inter-state boundary, as
required.”

Factual report dated 31.10.2022 by joint Committee

5. Report of the joint Committee was filed in O.A. No. 442/2022
on 31.10.2022. It mentions that lease was granted in favour of GMVN,
Dehradun on 03.01.2017 for mining for five years and EC was
granted on 07.12.2016. National Board for Wildlife (NBWL) also
granted permission on 30.11.2018. State PCB granted consent to
operate on 07.04.2022 for one year. Mining Department approved
mining upto 600000 tonnes. In pursuance of order of the High Court
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at Nainital dated 20.09.2021 in arbitration proceedings between
GMVN and its sub lessee in A.0. No. 179/2021, quantity proposed to
be excavated as per MoU entered into with the sub lessee, Mr. Mukesh
Joshi, which was higher than the quantity permitted in the EC granted
by the Central Government, was agreed to be reduced. GMVN has
entered into another MoU with Vinod Negi of Village Mayali, District
Rudraprayag, in respect of lot no. 21/3. The mining sites are in the
river bed. Tehsildar has recovered compensation of about Rs. 1 crore
for extra illegal mining.

Stand of GMVN, the project proponent

6. GMVN has filed reply in O.A. No. 442/2022 to the effect that
mining is in the river bed of Yamuna for lot no. 21/3 which was
allotted by Uttarakhand Government for which EC has been granted
by MoEF&CC in favour of GMVN. GMVN has given permission for
extracting minerals to Mukesh Joshi on the basis of the tender under
a MoU which includes a condition of compliance of EC conditions. With
regard to lot no. 21/ 1 (which is subject matter of OA 692/22) also EC
has been granted. Common DSR has been prepared by the District
Administration in respect of both the leases, as per requirement of
Notification dated 15.01.2016.

7. No reply has been filed by contractors Vinod Negi and
Manoj Joshi nor they have entered appearance. The joint
Committee has visited the site and both the PPs are thus fully aware
of the proceedings. Further, as per affidavit of service filed in OA No.
692/2022, the PPs have been duly served and affidavit of service filed
by the applicant on 14.10.2022. Thus, principles of natural justice
have been duly complied with.

Objections of the Applicant to the report of the joint Committee
8. The applicant has filed objections to the report of the joint
Committee on 11.01.2023 to the effect that EC conditions are not being
followed. EC is for State of Himachal Pradesh on the basis of which
illegal mining is being done in Uttarakhand as confirmed by Google
Image. This fact has not been mentioned by the joint Committee.
Mining is also being done in lot no. 21/2 without EC. The applicant
has annexed copy of the letter of MoEF&CC dated 28.02.2022
addressed to GMVN with regard to consideration of compliance of EC
conditions, submitted by GMVN, in respect of lot no. 21/3. The letter
mentions serious violation of EC condition by way of undertaking
mining in excess of permitted quantity. The MoEF&CC has also sought
copy of Wildlife Clearance, CTE/CTO, replenishment study, report of
internal monitoring, report of health survey and other details.

Consideration by the Tribunal

9. We have heard learned Counsel for the applicant and those
appearing for the GMVN, State and PCB and perused the available
record with their assistance.
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10. Questions for consideration are noted in earlier orders dated
19.7.2022 and 27.9.2022 reproduced in paras 3 and 4 above and
have also emerged from the record during the hearing. It is validity of
transfer of mining rights contractors Vinod Negi and Manoj Joshi
respectively by MOU though EC is in favour of GMVN which could not
be transferred without requisite permission in view of mandate of
Para 11 of the EIA Notification dated 14.09.2006. Area is partly in
Uttrakhand and partly in Himachal Pradesh but inter-state boundary
and cluster procedure laid down in notification dated 15.1.2016 has
not been followed. EC is by one State while mining is taking place in
another State. In respect of lot No.21/2 there is no EC. Mining is in
river bed contrary to sustainable mining norms. Notification dated
14.02.2022 issued by the MoEF&CC prohibits any industry, which
includes mining in river floodplain. The same is reproduced below:-

O XXX B o XXX

“Industries shall not be located within the river flood plain
corresponding to one in 25 years flood, as certified by
concerned District Magistrate/Executive Engineer from
state water resource Deptt. or any other officer authorised
by State Gout. for this purpose.”

11. Inspite of opportunity given, GMVN has not been able to rebut
the contentions of the applicant on facts nor dispute the legal position
that without transfer of EC as per para 11 of EIA notification dated
14.9.2006, mining rights cannot be transferred as has been done
which by itself is sufficient ground to stop mining being permitted to
Manoj Joshi and Vinod Negi under MOU from GMVN. Further, mining
in lot No.21/2 is without EC and in lot 21/ 3 EC is by HP while mining
is in Uttrakhand while in 21/ 1, mining is by for Uttrakhand but it is
also taking place in HP. No inter state border or cluster procedure is
shown to have been followed in terms of Sustainable mining
guidelines of MoEF&CC. Mining is in floodplain zone which is not
permissible.

12. It is well known that there is huge degradation of environment
on account of unregulated sand mining remains which is otherwise
lucrative activity. It poses threat to bio-diversity, destroys riverine
vegetation, causes erosion, pollutes water sources, badly affects
riparian ecology, damages ecosystem of rivers, safety of bridges,
weakens riverbeds, causes destruction of natural habitats of
organisms living on the riverbeds, affects fish breeding and migration,
spells disaster for the conservation of bird species, increases saline
water in the rivers. It has direct impact on the physical habitat
characteristics of the rivers such as bed elevation, substrate
composition and stability, in-stream roughness elements, depth,
velocity, turbidity, sediment transport, stream discharge and
temperature. Increase in demand of sand has placed immense
pressure in the supply of sand resource and mining activities were
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going on illegally as well as legally without requisite restrictions. Lack
of proper planning and sand management disturbs marine ecosystem
and upset the ability of natural marine processes to replenish the
sand. The Hon’ble Supreme Court in Deepak Kumar, (2012) 4 SCC
629 noted need to permit only sustainable mining with strict
regulatory measures including restoration of the area after closing of
mines. It was noted that in-stream mining lowers the stream
bottom of rivers which may lead to bank erosion. Depletion of
sand in the stream bed causes deepening of rivers which may result
in destruction of aquatic and riparian habitats. It has impact on
stream’s physical habitat characteristics.

13. In State (NCT of Delhi) v. Sanjay, (2014) 9 SCC 772, at page
790, it was observed :

“32. The policy and object of the Mines and Minerals Act and
Rules have a long history and are the result of an increasing
awareness of the compelling need to restore the serious
ecological imbalance and to stop the damages being caused to
the nature. The Court cannot lose sight of the fact that adverse
and destructive environmental impact of sand mining has
been discussed in the UNEP Global Environmental Alert
Service Report. As per the contents of the Report, lack of
proper scientific methodology for river sand mining has
led to indiscriminate sand mining, while weak governance
and corruption have led to widespread illegal mining.
While referring to the proposition in India, it was stated
that sand trading is a lucrative business, and there is
evidence of illegal trading such as the case of the
influential mafias in our country.

33. The mining of aggregates in rivers has led to severe
damage to rivers, including pollution and changes in
levels of pH. Removing sediment from rivers causes the
river to cut its channel through the bed of the valley floor,
or channel incision, both upstream and downstream of the
extraction site. This leads to coarsening of bed material
and lateral channel instability. It can change the riverbed
itself. The removal of more than 12 million tonnes of sand
a year from Vembanad Lake catchment in India has led to
the lowering of the riverbed by 7 to 15 cm a year. Incision
can also cause the alluvial aquifer to drain to a lower
level, resulting in a loss of aquifer storage. It can also
increase flood frequency and intensity by reducing flood
regulation capacity. However, lowering the water table is
most threatening to water supply exacerbating drought
occurrence and severity as tributaries of major rivers dry
up when sand mining reaches certain thresholds. Illegal
sand mining also causes erosion. Damming and mining
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have reduced sediment delivery from rivers to many
coastal areas, leading to accelerated beach erosion.

34. The Report also dealt with the astonishing impact of sand
mining on the economy. It states that tourism may be affected
through beach erosion. Fishing, both traditional and commercial,
can be affected through destruction of benthic fauna. Agriculture
could be affected through loss of agricultural land from river
erosion and the lowering of the water table. The insurance sector
is affected through exacerbation of the impact of extreme events
such as floods, droughts and storm surges through decreased
protection of beach fronts. The erosion of coastal areas and
beaches affects houses and infrastructure. A decrease in bed
load or channel shortening can cause downstream erosion
including bank erosion and the undercutting or undermining of
engineering structures such as bridges, side protection walls and
structures for water supply.

35. Sand is often removed from beaches to build hotels, roads
and other tourism-related infrastructure. In some locations,
continued construction is likely to lead to an unsustainable
situation and destruction of the main natural attraction for
visitors—beaches themselves. Mining from, within or near a
riverbed has a direct impact on the stream’s physical
characteristics, such as channel geometry, bed elevation,
substratum composition and stability, instream roughness of the
bed, flow velocity, discharge capacity, sediment transportation
capacity, turbidity, temperature, etc. Alteration or modification of
the above attributes may cause hazardous impact on ecological
equilibrium of riverine regime. This may also cause adverse
impact on instream biota and riparian habitats. This disturbance
may also cause changes in channel configuration and flow paths

..... Today, demand for sand and gravel continues to increase.
Mining operators, instead of working in conjunction with
cognizant resource agencies to ensure that sand mining is
conducted in a responsible manner, are engaged in full-time
profiteering. Excessive in-stream sand and gravel mining from
riverbeds and like resources causes the degradation of rivers. In-
stream mining lowers the stream bottom, which leads to bank
erosion. Depletion of sand in the stream-bed and along coastal
areas causes the deepening of rivers and estuaries and
enlargement of river mouths and coastal inlets. It also leads to
saline water intrusion from the nearby sea. The effect of mining
is compounded by the effect of sea level rise. Any volume of sand
exported from stream-beds and coastal areas is a loss to the
system. Excessive in-stream sand mining is a threat to bridges,
river banks and nearby structures. Sand mining also affects the
adjoining groundwater system and the uses that local people
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make of the river. Further, according to researches, in-stream
sand mining results in the destruction of aquatic and riparian
habitat through wholesale changes in the channel morphology.
The ill effects include bed degradation, bed coarsening, lowered
water tables near the stream-bed and channel instability. These
physical impacts cause degradation of riparian and aquatic biota
and may lead to the undermining of bridges and other structures.
Continued extraction of sand from riverbeds may also cause the
entire stream-bed to degrade to the depth of excavation.”

14.  We find from the record that the project falls in Doon Valley Eco-
Sensitive Area (as per para 2 of Minutes of 21st Meeting of EAC dated
26-28th October, 2020) where mining was prohibited by the Hon’ble
Supreme Court vide judgment dated 30.8.1988 in Rural Litigation &
Entitlement Kendra v. State of U.P & Ors., (1989 Supp 1 SCC 504.
Further, as per EC dated 17.08.2016, para 5, the project lies in the
Doon Valley Aasan Wetland Conservation Reserve. The EC letter
dated 17.08.2016 further shows that the site of mining is within the
Yamuna river bed.

15. In view of above, it is safe to conclude that mining in lots
21/1, 21/2 and 21/3 is illegal. Transfer of mining rights by
GMVN to Manoj Joshi and Vinod Negi are without transfer of
EC, in violation of EIA notification dated 14.9.2006, issued
under EP Act, 1986.

16. Accordingly, we allow these applications and direct
closing of mining in above areas forthwith. Joint Committee of
CPCB, State PCB and District Magistrate, Dehradun may assess
and recover compensation on polluter pays principle for illegal
mining, following due process which may be utilized for scientific
closure of the mining activities as per Mine Closure Plan and other
norms. We have noted that as per EC conditions for lot No. 21/ 1, 356
trucks per day with 10 tonnes of mined material (equal to 3560 tonnes
per day) is allowed. Even if the value of mined material is taken at Rs.
1000 per ton, it will amount to Rs. 35 Lakhs per day for 3560 tonnes
and roughly 100 crores per year. Data in respect of other lots has to
be compiled. Actual figure may be worked out by the Committee.
Since contractors to whom mining rights have been transferred
by GMVN have not appeared and may also be affected,
irrespective of their independent rights to contest the
proceedings, we give them liberty to move this Tribunal, if they
are so aggrieved.

The applications are disposed of.

Copy of this order be forwarded to CPCB, State PCB and District
Magistrate, Dehradun by e-mail for compliance.”
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29. Seeking review of judgment dated 30.01.2023, Review Application
(hereinafter referred to as ‘RA’) No. 11/2023 in OA 442/2022 (supra)
and 12/2023 in OA 692/2022 (supra) were filed by State of Uttarakhand
and Director, Geology and Mining while RA 13/2023 in OA 442/2022
(supra)and 14/2023 in OA 692/2022 (supra) were filed by GMVN before
Tribunal. These RAs 11 to 14 of 2023 were considered on 17.03.2023.
Tribunal dismissed the said RAs finding no merit and the relevant extract
of the order, as contained in paras 9 and 10, read as under:

“9. In the review application, ground for review is that
Environmental Clearance (EC) has already been granted in favour of
GMVN, consent has been granted by State PCB and clearance has also
been granted by NBWL. The project is to avoid flood by picking minor
mineral from riverbed and also to generate revenue and employment.

10. We have considered the matter and find that the issue has also
been considered by the Tribunal. The transfer of mining rights in
favour of Vinod Negi and Manoj Joshi by the GMVN has been
found to be contrary to para 11 of EIA Notification dated
14.09.2006. EC granted in favour of GMVN could not be transferred
to any third party. It has been further found that inter-boundary
procedure laid down in Notification dated 15.01.2016 was not
followed. EC could not be availed for two States. The mining in
riverbed and flood plain was hit by Notification dated
14.02.2022 issued by the MoEF&CC. The Tribunal also noted the
observations in the judgments of the Hon’ble Supreme Court in Deepak
Kumar v. State of Haryana & Ors. (2012) 4 SCC 629 and State (NCT of
Delhi) v. Sanjay (2014) 9 SCC 772 against permissibility of in-stream
mining which results in serious damage to the environment the bottom
of the rivers.

In view of above, we do not find any merit in review applications, which
are dismissed.”

30. Aggrieved by the order and judgment dated 30.01.2023 and
17.03.2023, State of Uttarakhand and Director, Geology and Mining,
Uttarakhand filed Diary no. 22038/2023 (later registered as C.A. No.
5041-5044 of 2023) in Supreme Court. Mukesh Joshi, the project
proponent in OA 692/2022 (supra), challenging Tribunal’s order dated

30.01.2023, filed Civil Appeal No. 4287/2023, Mukesh Joshi vs. State
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of Uttarakhand & Ors. in Supreme Court. The above Civil Appeals have
been disposed of by Supreme Court vide order dated 07.08.2023 which
reads as under:

“CIVIL APPEAL NO. /2023(@ Diary No(s). 22038/2023)

Delay condoned.
The learned Senior Counsel appearing for the State pointed out
that the State will take steps to transfer environmental clearance to

the appellant in Civil Appeal No.4287 of 2023.

We, therefore, dispose of the appeal with liberty to take steps
accordingly. Pending applications, if any, also stand disposed of.

CIVIL APPEAL NO. 4287/2023

Learned Senior Counsel appearing for the appellant seeks
permission to withdraw the appeal as he wants to avail the remedy
reserved by the Tribunal in terms of paragraph 16 of the
impugned judgment. To enable him to avail the remedy, the
appeal is disposed of as withdrawn.

We make it clear as far as the issue of compensation is
concerned, if an adverse order is passed by the Tribunal, the
appellant can always challenge the same in accordance with law.

As and when Environmental Clearance is transferred in the
name of the appellant, it will be open for the appellant to apply for
modification of the impugned judgment.”

M.A. No. 121/2023 in OA No. 692/2022 filed vide e-mail dated
0612.2023 by Mukesh Joshi (MA applicant-I):
31. Respondent 5 in OA i.e., Mukesh Joshi has preferred this MA

seeking modification of judgment dated 30.01.2023.

32. The facts, stated in brief by MA applicant-I (Mukesh Joshi) are, that
a Notification dated 01.02.1989 (annexure A-4 at page 50) was issued by
MoEF under Section 3(2)(v) of Environment (Protection) Act, 1986
(hereinafter referred to as ‘EP Act, 1986’) read with Rule 5(3)(d) of
Environment (Protection) Rules, 1986 (hereinafter referred to as ‘EP

Rules, 1986’) restricting location of industries, mining operations and

40



other development activities in Doon Valley, State of Uttarakhand.
Notification shows that Central Government imposed restrictions on the
following activities in Doon Valley bounded on North by Mussoorie ridge,
in North-East by Lesser Himalayan ranges, on the South-West by
Shivalik ranges, River Ganga in South-East and River Yamuna in North-
West except those activities which are permitted by Central Government

after examining the environmental impacts:

“() Location/ siting of industrial units--It has to be as per guidelines
given in the annexure or guidelines as may be issued from time
to time by the Ministry of Environment & Forests, Government of
India.

(ii) Mining--Approval of the Union Ministry of Environment & Forests
must be obtained before starting any mining activity.

(iii) Tourism--It should be as per Tourism Development Plan (TDP), to
be prepared by the State Department of Tourism and duly
approved by the Union Ministry of Environment & Forest.

(iv) Grazing--As per the plan to be prepared by the State Government
and duly approved by the Union Ministry of Environment &
Forests.

(v) Land Use--As per Master Plan of development and Land Use Plan
of the entire area, to be prepared by the State Government and
approved by the Union Ministry of Environment & Forests.”

33. Uttarakhand Government framed Uttarakhand Minor Mineral
Concession Rule 2001 in exercise of powers under Section 15(1) of Mines
and Minerals (Development and Regulation) Act, 1957 (hereinafter
referred to as ‘MMDR Act, 1957’). The aforesaid Notification dated
01.02.1989 was amended by MoEF vide Notification dated 06.01.2020
and for clauses (i), (ii), (iii), (iv) and (v) and annexure, the following were
substituted:

“() Location/siting of industrial units - It has to be as per
modified directions issued by the Central Pollution Control Board
(CPCB) vide letter No. B-29012/ESS(CPA)/2015-16, dated the 7t
March, 2016 under section 18(1)(b) of the Water (Prevention and
Control of Pollution) Act, 1974 and the Air (Prevention and Control
of Pollution) Act, 1981 regarding harmonization of classification
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(%)

(i)

()

(v)

of industrial sectors under red/orange/green/white categories
and as may be amended from time to time by the CPCB and the
Ministry of Environment, Forest and Climate Change.

Mining - Approval of the Union Ministry of Environment, Forest
and Climate Change must be obtained before starting any mining
activity.

Tourism - It should as per Tourism Development Plan (TDP), to
be prepared by the State Department of Tourism and duly
approved by the Union Ministry of Environment, Forest and
Climate Change.

Grazing - As per the plan to be prepared by the State
Government and duly approved by the Union Ministry of
Environment, Forest and Climate Change.

Land Use - As per Master Plan of development and Land Use
Plan of the entire area, to be prepared by the State Government
and approved by the Union Ministry of Environment, Forest and
Climate Change.

Note:
(a) Red categories of industries shall not be permitted in Doon
Valley;

(b) The total number of fuel burning industries that shall be permitted
in the Doon Valley shall be limited by 8 tonnes per day of Sulphur
Dioxide from all sources. (This corresponds to 400 tonnes per day
Coal with 1 % Sulphur);

(c) Siting of Industrial areas shall be based on the prescribed criterion
and with prior approval of Competent Authority;

(d) Existing orange categories industries, which are now in the red
categories of industries shall be continued, however, no expansion
shall be allowed.”

34. State of Uttarakhand formulated Minor Mineral Policy, 2001 which

was amended vide policy dated 17.10.2002 and the following decisions

were taken therein:

“2.1

In order to eradicate the possibilities of monopoly in the mining
sites covered with minor minerals and to ensure that the work
of mining/ picking is carried out in a scientific manner while
keeping the environment safe, this work will be done by
government corporations only like last year.
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2.2

2.3

2.4

2.5

As far as possible, river-wise mining/picking leases will be
granted to government corporations so that better coordination
and control can be ensured in this work. For this,
mining/ picking of minor minerals will be done by Garhwal
Mandal Vikas Nigam in all areas of Dehradun district and by
Uttaranchal Forest Development Corporation in all areas of
Gola river. But due to the abundance of minor mineral
dominated area in district Haridwar, mining/ picking of minor
minerals in forest areas will be done by Uttaranchal Forest
Development Corporation and mining in revenue areas by
Garhwal Mandal Vikas Nigam.

Under the Mineral Policy 2001, arrangements will be made for
mining/ picking in some of the left out places from the category
of plain areas - such as Tanakpur (Sharda), Ramnagar,
Kotdwar, Satpuli and Srinagar (Alaknanda) through
appropriate corporation. The concerned District Magistrate will
immediately make the proposal available to the Government
after consultation with the officers of Forest Development
Corporation/Garhwal Mandal Vikas Nigam/Kumaon Mandal
Vikas Nigam regarding these rivers/areas and other such left
out rivers/areas, if any.

In respect of small lots of various rivers of hilly and plain
areas, where mining/picking of minor minerals was being
done/ could be done, but this work is not possible due to non-
grant of permission/ clearance under the Forest Conservation
Act 1980, district-wise overall proposal shall be prepared by
the concerned corporations or Uttaranchal State Cooperative
Marketing Federation and sent to the Government of India for
permission/ clearance through the District Magistrate. In this
way, after obtaining permission/clearance from the
Government of India under the Forest Conservation Act, 1980,
the work of picking of minor mineral in the said areas will be
done by the Government Corporation/Uttaranchal State
Cooperative Marketing Federation itself. If due to any
circumstances the above mentioned institutions are unable to
carry out the said work themselves, then alternative
arrangements will be made to get this work done from the local
persons/institution under the supervision of the above
mentioned institutions with the permission of the government.

In addition to the above paragraphs 2.2 and 2.3, it will be
mandatory to obtain the permission of the government
before the lease/short-term mining license for
mining/picking of minor mineral is approved/granted
Jrom the district level on private land or under any other
circumstances.
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2.6

2.7

2.8

2.9

2.10.1

2.10.2

In order to prevent the misuse of minor minerals and loss of
revenue, the quantity of minor minerals coming in the stone
crushers and the items produced by the crushers should be
checked/monitored from time to time and effective supervision
on the extraction of minor minerals from the stone crushers
should also be ensured by the District Magistrate.

The following decisions have been taken regarding the
establishment/setting up of stone crushers in
Uttaranchal:

1. Stone crusher should be at least 500 meters away from
school-college, hospital, temple, canal.

2. To be pollution free, no objection certificate has to be taken
from the Pollution Control Board.

3. A no-objection certificate will have to be obtained from the
Revenue Department to the effect that the proposed stone
crusher is at least 500 meters away from the river bank,
reserved forest area and main road (National Highway and
State Highway) and the distance between two stone crushers
Must be at least 500 meters.

The royalty rate of RBM (Dara) will be equal to the royalty rate
of minor mineral i.e. Bajri found in the mix carrying highest
royalty.

Necessary action should be taken to ensure regular payment
of desired wages to the workers engaged in mining/ picking
and loading of minor minerals in the corporation areas. In this
connection, effective control over illegal mining and extraction
from the picking areas should also be ensured.

For the purpose of providing construction materials for
government projects/works at a reasonable price, the lease of
minor minerals at the identified sites (except Haldwani and
Ramnagar tehsils of district Dehradun, Udham Singh Nagar,
Haridwar and district Nainital) will be granted by the District
Magistrate on the application submitted by the construction
department.

Where such arrangement is not available/possible due to any
reason, the construction material will be made available by the
concerned corporation to the authorized person of the
executing agency at the prices fixed by the corporation on the
basis of a certificate of the Executive Engineer of the concerned
construction organization, so that the government construction
organizations can get the construction material as per their
minimum requirement and it can be available to them from
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minimum distance at reasonable price. This
system/arrangement will also be applicable for Pradhan
Mantri Gramin Sadak Yojana.

2.10.3 With regard to the requirement of construction material in the
works of above government importance, the concerned
Divisional Commissioners will continuously review the supply
system and resolve the difficulties arising from time to time at
their own level. The case will be referred to the government as
per requirement.”

35. EIA 2006 vide clause 2 read with Schedule item (1) made the
requirement of prior EC mandatory before any construction work or
preparation of land by the project management except for securing the

land is started on the project or activity.

36. GMVN sought permission from State of Uttarakhand to commence
minor mineral mining in certain areas. Vide OM dated 23.01.2013, a
Letter of Intent was issued by Department of Geology and Mining,
Uttarakhand for picking of minor minerals in revenue river minor mineral
mining lots of States for a period of 05 years after they apply for the same
in the prescribed form MM-1 under Uttarakhand Minor Mineral
(Concession) Rules, 2001. The lots relating to River Yamuna in District

Dehradun at serial no. 65 to 70 as under:

S. No. ‘ Name of River ‘ Lot No. ‘ Area (ha)

Do PR D PP XXX
65. 21/1 123.190

66. 21/2 27.551

67. 21/3 10.360

68. Yamuna River | 23/1 30.035

69. 23/2 31.203

70. 23/3 14.970

37. GMVN submitted Mining Plan for mining of mineral from lot no.
21/1, khasra no. 396mi, 388mi, 389mi, 1mi, 3mi, total area 123.1900
hectares revenue land of Yamuna River flowing in village Dakpathar,

Nawabgarh, Bhimawala, and Mandi Gangbhewa, Tehsil Vikas Nagar,

45



District Dehradun and the same was approved by Director, Geology and

Mining Department, Dehradun vide letter dated 03.03.2015 subject to

the following conditions:

“1'

The mining plan is being approved for a period of 5 years from
the date of execution of the mining lease deed.

The lessee will obtain environmental clearance from the
Ministry of Environment and Environment, Government of
India in respect of the area in question and will comply
with all the conditions of the environmental clearance.

As per Rule 17 of the Minor Mineral (Concession) Rules 2001, the
demarcation by boundary pillarization of the approved area will
be jointly done by the Geology and Mining Department and the
Revenue Department and as per Rule 14, the lessee will be
required to execute the lease deed and register the same and
after this, mining/ picking of minor minerals will be started from
the mining area.

According to the proposed mining plan, mining by blasting,
without manual mining, of 800,000 tonnes from RL 421 meter to
RL 426 meter in the first year, 800,000 tonnes from RL 421 meter
to RL 426 meter in the second year; 800,000 tonnes from RL 421
meter to RL 426 meter in the third year; 800,000 tonnes from RL
421 meter to RL 426 meter in the fourth year and 800,000 tonnes
from RL 421 meter to RL 426 meter in the fifth year will be carried
out.

This mining plan is approved subject to any other Act applicable
to the mine or area or promulgated from time to time by the State
Government or the Central Government or any other competent
authority.

This Mining Plan will be governed by the Forest (Conservation)
Act 1980, Forest Conservation Rules 1981 and other relevant
Acts and Rules, Orders and Guidelines issued from time to time
on this Mining Lease.

The approved mining plan does not impede the implementation
of the orders and guidelines of the Honorable Court in any
affected area.

After inspection of the mining work done within the approved
period, if orders are issued for amendment in the mining plan,
then it will be the full responsibility of the lease holder to submit
the revised mining plan.
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9. It will be the responsibility of the lessee to provide protective
equipment to the bonded/employed workers and take all
necessary precautions to carry out safe mining work.

10. It will also be the responsibility of the lease holder to submit one
certified copy of the approved mining plan to the concerned
District Magistrate's office and the regional office of the
Directorate for records as soon as possible.

11. If the lessee does not carry out the mining work as per the
approved mining plan, it will be considered a violation of the
lease condition and action will be taken against the lessee.

12. The mining plan is being approved with the condition that the
lessee will make proper arrangements for the safety and health
of the workers.”

38. EIA 2006 was amended by MoEF&CC vide Notification dated
15.01.2016 dealing with the cases where the cluster is formed when
distance between the peripheries of one lease is less than 500 meters
from other lease but in the present case, there was no cluster. For mining
of minerals in lot no. 21 /1, MoEF&CC granted EC dated 17.08.2016 with
the production capacity of 8 lakhs tonnes per annum (ROM) of sand, bajri
and boulders in the mined lease area of 123.19 hectares located at village
Dakpathar, Nawabgarh, Mandi Gangbhewa and Bhimawala, Tehsil Vikas
Nagar, District Dehradun, State of Uttarakhand. EC was issued to GMVN.
EC has certain specific and special conditions which we may refer while

discussing the matter on merits, if so required.

39. State of Uttarakhand vide Office Memorandum dated 30.09.2016
issued Uttarakhand Minor Mineral (Sand, Gravel and Boulder) Picking
Policy, 2016 (hereinafter referred to as ‘UK Minor Mineral Picking
Policy 2016’). The term ‘picking’ is defined in clause 2(j) and it reads as
under:

“2. Definitions.
In this policy, unless the context otherwise requires.—
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() “Picking” means the extraction of deposited minor minerals
(sand, gravel, boulders) by the river to concentrate the water
flow of the river in the middle of the river.”

40. We find from record that in para 8A, it is provided that lease for
picking of minor minerals, sand, gravel and boulder in revenue river
minor areas of State in Garhwal region shall be sanctioned/granted to
GMVN in Kumaon Mandal Vikas Nigam and to Uttarakhand Forest
Development Corporation in the minor mineral areas of the river bed
flowing in the forest areas by the Government on the recommendations
of Director, Geology and Minin. It is useful to reproduce para 8A as
under:

“8. Process of picking by corporations in revenue river minor
mineral areas:

A. The lease for the picking of minor minerals sand, gravel and
boulder in the Revenue River Minor areas of the State will be
sanctioned/granted to Garhwal Mandal Vikas Nigam in
the Garhwal Region, to Kumaon Mandal Vikas Nigam in
the Kumaon Region and to Uttarakhand Forest
Development Corporation in the minor mineral areas of
the riverbed flowing in the forest areas by the Government
on the recommendation of the Director of Geology and
Mining for a period of 5 years after applying in prescribed
Form MM1 along with prescribed application fee as per
Uttarakhand Minor Mineral Rules 2001 and after obtaining
environment clearance and other desired permissions under EIA
Notification 2006.”

41. National Board of Wildlife conveyed its permission vide letter dated
30.11.2018 wherein standing Committee recommended the project
subject to the following conditions:

(a) The project proponent will comply with all the conditions imposed
by the State Chief Wildlife Warden.

(b) The annual compliance certificate on the stipulated conditions
should be submitted by the project proponent to the State Chief
Wildlife Warden and an annual compliance certificate shall be
submitted by the State Chief Wildlife Warden to Gol.”
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42. MoEF&CC vide Notification dated 06.01.2020 amended the
Notification dated 01.02.1989 imposing restrictions on location of
industries, mining operations and other developmental activities in Doon
Valley and with regard to mining, the amended provisions says that
approval of MoEF&CC must be obtained before starting any mining

activity.

43. GMVN in order to facilitate picking of minor mineral entered into the
Memorandum of Understanding with Private Agencies and Contractors.
It was a usual practise followed by all Statutory Nigams including GMVN
in State of Uttarakhand in the light of UK Minor Mineral Picking Policy
2016. Under the said arrangement, the private contractors worked as
agents of Nigam and do not become project proponent but operate under
the directions of Nigam. For allotment of the work of picking of minor
mineral in the lot no. 21/1, GMVN carried out auction wherein M.A.
applicant-I, Mukesh Joshi, was highest bidder. Consequently,
Memorandum of Understanding was executed between GMVN and M.A.
applicant-I Mukesh Joshi, on 01.02.2021 (annexure A-18 at page 343).
MoEF&CC said that it is valid till 04.02.2024 but if the Government
approves, the period will be extended till 2025. MoEF&CC further
provided certain conditions including those mentioned in para 24, 25 and
26 which are reproduced as under:

“24. That in river beds/ picking lots, the picking work will be done after
leaving 15% of the width of the river from public establishments,
rail/ motor bridges, agricultural land and public ghats as per
norms or leaving the distance on both sides as per the
instructions given in the environment clearance and the picking
of minor minerals will have to be done uniformly up to one and a
half meter depth or underground water level, whichever is
earlier. The land will not be used for any other use other than
picking of minor minerals.

25. That the second party will have to do the picking work leaving
the upstream and downstream area from the river/bridge for

49



safety point of view as per rules and the picking will have to be
done as per the working plan approved by the Mineral
Department, Uttarakhand.

26. That the picking of minor mineral will be done by the second
party within the demarcated area and before starting the mining
operations, firm boundary pillars will have to be set up by second
party at his own expense, on which clear and readable
coordinates will be displayed/marked. Before carrying out the
picking work by the second party, the satisfaction letter related
to the existing routes, quantity of minor mineral and demarcated
area in the mining site will have to be submitted to the
Corporation office.”

44. UKPCB issued a Consolidated CTO dated 05.07.2021 (annexure A-
19 at page 384) in the name of GMVN under Section 25 of Water Act,
1974, Section 21 of Air Act, 1981 and Rule 6(2) of Hazardous and Other
Wastes (Management & Transboundary Movement) Rules, 2016
(hereinafter referred to as ‘HoW Rules, 2016’) in respect of mining in lot
no. 21/1, River Yamuna, Tehsil-Vikas Nagar for a period valid up to
31.03.2022. Since certain part of the lease area was claimed by State of
Himachal Pradesh being part of that State, anticipating obstruction in
the mining activities, MA applicant-I filed Arbitration Case No.44/2021
but his application under Section 9 of Arbitration and Conciliation Act,
1996 was rejected by Additional District Judge (Commercial Court)
Dehradun vide order dated 18.08.2021 and whereagainst Appeal i.e., AO
No. 180/2021 was filed in Nainital High Court. MA applicant-I also
pointed out that though under the Memorandum of Understanding, he
was allowed to excavate 160000 tonnes of minor mineral per month i.e.,
1920000 per annum but under EC, total permitted quantity was 8 lakhs
tonnes per annum, hence it was not possible to MA applicant-I to
excavate quantity of minor mineral as permitted under Memorandum of
Understanding. High Court in its order dated 20.09.2021 (annexure A-
21 at page 387) observed that since there is a boundary dispute between

States of Himachal Pradesh and Uttarakhand, let such dispute be
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resolved by State of Uttarakhand with State of Himachal Pradesh with
the help of concerned District Magistrates of both the districts. State of
Uttarakhand vide Office Memorandum dated 07.01.2022 (annexure A-21
at page 391) declared an area of 15 meters from the middle of river as
buffer zone and accordingly reduced mined lease area from 123.19
hectares to 114.79 hectares and the total annual quantity of minor

mineral was also reduced to 746601.62 tonnes.

45. MoEF&CC issued an Office Memorandum dated 14.02.2022
(annexure A-22 at page 411) laying down guidelines for industries which
are in close proximity with river and in para 5 thereof provides the
following criteria for siting of industries in close proximity of river:

“Industries shall not be located within the river flood plain
corresponding to one in 25 years flood, as certified by concerned
District Magistrate/Executive Engineer from state water resource
Deptt. or any other officer authorised by State Gout. for this purpose.”

46. The above criteria was subject to the following conditions vide para
6 of the Office Memorandum:
“6. This above criterion is subjected to following conditions:

L The activities undertaken under Namami Gange Programme
like construction/development/renovation of STPs, CETPs,
RFDs, bathing ghats, crematoria, toilets etc. for pollution
abatement of river Ganga and its tributaries are not prohibited.
Further, any “developmental project” taken by MoJS under the
said program are also exempted from these guidelines.

ii. River Ganga (Rejuvenation, Protection and Management)
Authorities Order notified vide Notification no. S.O. 3187(E)
dated 07.10.2016 which defines the floodplain as such area
of river Ganga and its tributaries which comes under water on
either side of it due to floods corresponding to its greatest flow
or with water on either side of it due to floods corresponding
to its greatest frown or with a flood or frequency once in
hundred years, will prevail over any other guideline.

ii. Further, in respect of regulatory activities in floodplain of the
river Ganga and its tributaries, prior approval of National
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Mission on Clean Ganga (NMCG) is required to be taken by the
concerned authorities/ departments/agencies /persons.

iv. As per the draft Flood Plain Zoning Bill, 2020 prepared by
Central Water Commission (CWC), a Flood Plain Zoning
Authority shall, on the basis of the remote sensing/ modeling
results/ground survey, establish flood plain zones of different
frequencies. After its creation, guidelines/decisions/orders of
Flood Plain Zoning Authority will prevail over above guidelines.

v. Any other directions/judgments of Courts/Tribunals with
regard to siting of Industries in the proximity of rivers and/or
demarcation of flood plain.”

47. In OA 692/2022 filed against MA applicant-I though he was
impleaded as party but never served. The prayer made in OA was to
declare mining at lot no. 21/1 illegal and hence MA applicant-I was
bound to suffer if any adverse order is passed yet notice was not served
upon him. Applicant Junaid Ayubi is a business rival but has not
disclosed his credential and Tribunal also did not verify his credential.
Tribunal set up a Joint Committee vide order dated 19.07.2022 in
another OA 442/2022 which was in respect of lot no. 21/3 with which
MA applicant-I had no concern. Joint Committee submitted its report in
respect of lot no. 21/3 only and this is evident from the record. The site
of lot no. 21/1 was never inspected by the Joint Committee. Moreover,
even site of lot no. 21/3 was inspected on 26.08.2022 i.e., during
monsoon season when there was no mining and pillars etc. were washed
away due to heavy flooding. GMVN in OA 442/2022 filed its reply dated
25.01.2023. Tribunal passed judgment dated 30.01.2023 directing
closure of mining operations with further direction to Joint Committee to
assess and recover compensation from MA applicant-I to the tune of
approximately Rs. 100 Crores. Order of Tribunal is clearly not speaking,
founded on incorrect facts; mining lots are not located in Flood Plain Zone

as wrongly observed by Tribunal in the judgment; no mechanical mining
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has been conducted; and MA applicant has been able to mine much less

mineral i.e., around 10 to 15% of the total permitted quantity.

48. In view of the above, MA applicant-I being aggrieved by the order
dated 30.01.2023 challenged the same in Supreme Court in Civil Appeal
No. 4287 of 2023 (supra) wherein by order dated 07.08.2023, Supreme

Court granted liberty to MA applicant to approach Tribunal.

49. State of Uttarakhand also preferred Civil Appeal (Diary No. 22038
of 2023) which was disposed of after recording the statement of Counsel
for the State that it will take steps to transfer EC to the applicant in Civil

Appeal No. 4287 of 2023 (supra).

50. Pursuant to the above liberty granted by Supreme Court, SEIAA UK
vide minutes of meeting dated 21.10.2023 has permitted transfer of EC

to MA applicant Mukesh Joshi.

S51. MA applicant has prayed that the order of Tribunal needs to be
modified for the reason that EC has been transferred in favour of MA
applicant-I by SEIAA UK vide order dated 30.10.2023 and had the
opportunity been granted to MA applicant-I, he could have shown that
the actual extraction of minor mineral was much less, hence computation
of environmental compensation of Rs. 100 Cores could not have been
made. Further, grounds taken by MA applicant-I seeking modification of
the judgment dated 30.01.2023, in brief, are as under:
(i) No notice was given to MA applicant-I, hence there is violation
of principle of natural justice;
(i) Joint Committee appointed for inspection of lot no. 21/3, never
inspected the mining site of MA applicant-I, hence the said
Report was not relevant in respect of MA applicant-I and the

findings relating to lot no. 21/3 could not have been extended
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(i)

(iv)

(vi)

(vii)

(viii)

to lot no. 21/1 and had any opportunity been granted to MA
applicant-I, these facts could not have been pointed out;

UK Minor Mineral Picking Policy 2016 permitted the Nigam to allow
mining activities to the Contractors and in that view of the matter
GMVN continued to be project proponent hence there was no
reason for transfer of EC to MA applicant-I and in any case, EC has
now been transferred in the name of MA applicant-I by SEIAA
UK vide order dated 30.10.2023;

The legal relationships between GMVN and MA applicant-I
being of principal agent have not been properly appreciated by
Tribunal,

No mining was carried out in State of Himachal Pradesh and
for resolving the dispute, buffer zone was declared vide Office
Memorandum dated 07.01.2022 and in this regard, dispute was
raised before in High Court but High Court’s order dated
20.09.2021 passed in AO 180/2021 has not been considered by
Tribunal;

The observations of Tribunal that 80% mining is being done in
State of Himachal Pradesh is speculative, based on no material,;
Since EC was granted by MoEF&CC, requirement of approval of
MoEF&CC for mining activities in Doon Valley as provided vide
Notification dated 01.02.1989 amended by notification dated
06.01.2020 stands complied with and this has not been properly
examined by Tribunal;

There is no cluster involved in the present case and Tribunal has
factually erred in holding that closure procedure has not been
followed since lot no. 21/3 is at a substantial distance from lot no.

21/1 particularly when no mining was going on in lot no. 21/2.
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(ix) MOEF&CC Notification dated 14.02.2022 relates to industries
and not applicable to river bed mining;

(%) The observations with regard to excessive mining beyond permitted
capacity by MA applicant-I are also incorrect;

(xi) Even reply submitted by GMVN has not been examined and
appreciated by Tribunal,

(xii) The order of closure of mining operation is only
disproportionate to the alleged violations mentioned in Tribunal’s
order;

(xiii) Directions for assessment and recovery of environmental
compensation is without any basis, without apportionment of
liability hence arbitrary; and

(xiv) MA Applicant-I due to pending dispute with GMVN could not carry
out mining activities to the extent of permitted quantity hence
could not have been saddled with the liability of damages of Rs.
100 Crores on speculative basis.

M.A. No. 31/2024 in OA 442/2022 dated 15.02.2024 filed by Vinod

Negi (MA applicant-II):

52. MA applicant-II, Vinod Negi, by the above mentioned MA has prayed

for modification of the judgment dated 30.01.2023 passed in OA

442 /2022 and a further direction to Joint Committee not to take any

action against MA applicant-II and by refraining from imposing any

penalty since no violation has been committee by MA applicant-II. The
case set up by MA applicant-II is that he is only an agent of Garhwal

Mandal Vikas Nigam Ltd. providing man power to it for extraction of

mineral and this is in consonance with the UK Minor Mineral Picking

Policy 2016. Joint Committee carried out inspection of lot no. 21/3

without any notice to MA applicant-II; no service of notice was affected

upon the MA applicant-II; the entire proceedings culminating in the
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judgments dated 30.01.2023 are in violation of the principle of natural
justice; no compensation is payable by MA applicant-II since mining
activities has been carried out in accordance with law and Mineral Policy
of State of Uttarakhand. EC has been transferred in favour of MA
applicant-II by SEIAA UK vide minutes of meeting dated 31.10.2023
(annexure A-2 at page 70) and the relevant para 8(1) thereof reads as
under:

“8) Transfer of the title of Environmental Clearance

1. Regarding the transfer of the title of Environmental Clearance
from M/s GMVN to Shri Vinod Negi s/o Shri N. S. Negi for
extraction of Mining of Mineral Sand Bajri and Boulder (Minor
Mineral) from River Yamuna Lot No.21/3, with production
capacity of 6,00,000 TPA (ROM), MLA-68.364 Ha. Village-
Dhakrani & Gangbhewa, Tehsil- Vikasnagar, District-Dehradun
(Area-68.364 Ha).

The authority examined the above proposal and as per the
provision of EIA Notification, 2006 under Section 11,
transferability of Environmental Clearance is permitted. The
Authority taking due consideration of request has
permitted transfer of Environmental Clearance from M/s
GMVN to Shri Vinod Negi s/o Shri N. S. Negi for extraction,
of Mining of Mineral Sand Bajri and Boulder. The validity
of Environmental Clearance upto 30-06-2025.”

53. For mining of mineral at lot no. 21/3, Letter of Intent was issued by
Director, Geology and Mining, Dehradun to GMVN vide order dated
18.04.2013 for a period of 05 years. The Mining Plan was approved by
Director, Geology and Mining vide letter dated 03.03.2015; EC was
granted for lot no. 21/3 by MoEF&CC in favour of GMVN on 07.09.2016
(annexure A-3 at page 74) permitting mining of 6 lakhs tonnes per annum
of minor mineral in the mining lease area of 68.364 hectares located at
villages Dhakrani and Gangbhewa, Tehsil Vikas Nagar, District
Dehradun. National Board of Wildlife also granted permission vide letter
dated 30.11.2018. Contractors engaged by GMVN for carrying out mining

activities are not individual project proponents but only agents of GMVN
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hence there was no requirement of transfer of mining lease in favour of
the Contractors including MA applicant-II. E-tender notice was issued by
GMVN on 24.08.2020 or river bed mining for a period of 5 years in respect
of lot no. 21/3 wherein MA applicant-II was the highest bidder hence
Memorandum of Understanding was executed between GMVN and MA
applicant-II on 01.02.2021 in respect of lot no. 21/3. As per the
conditions of Memorandum of Understanding, MA applicant-II was
required to comply with the conditions of EC. UKPCB issued a Provisional
Certificate on 31.03.2021 to GMVN and thereafter, a Consolidated CTO
on 05.07.2021 in the name of GMVN. MoEF&CC notification dated
14.02.2022 is not applicable to the river bed mining but relates to only
industries in proximity to river. In OA 442/2022, MA applicant-II was
party but no notice was ever served upon him though there was a prayer
for declaration that mining at lot no. 21/3 was illegal and it was likely to
affect the MA applicant-II adversely. Applicant Junaid Ayubi is a
business rival and never disclosed his credential to Tribunal nor Tribunal
did verify his credentials. Tribunal by order dated 19.07.2022 constituted
Joint Committee and took remedial steps following due process of law but
the said directions were in violation of principle of natural justice.
Judgment of Tribunal has incorrectly recorded that Joint Committee
visited the sites of lot no. 21/1, 21/2 and 21/3 though Report of Joint
Committee shows that they visited only lot no. 21/3 and that too, during
monsoon season without giving any notice of such inspection to MA
applicant-II. At the time, inspection was conducted on 26.08.2022, due
to monsoon season, no mining was being carried out and pillars were
washed away due to heavy flooding. GMVN filed its reply dated
25.01.2023 in OA 442 /2022 but that has also not been considered and

appreciated by Tribunal in judgment dated 30.01.2023. MA applicant-II
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has pointed out following erroneous findings in the judgment dated

30.01.2023:

“6. Erroneous Findings of the Tribunal/Directions

It is admitted position as per Para 7 of the impugned judgment,
indicates that the affidavit of service was filed only in respect to
the Project Proponent. As a matter of fact, the Applicant was never
served. There is gross violation of Principal of Natural Justice. The
ex-parte incorrect findings of fact recorded in the Order dared
30.01.2023 are as follows:

i

i.

.

w.

VL.

Vil

Mining rights could not be transferred to Applicant, without
transfer of Environmental Clearance.

Area is partly in Uttarakhand and partly in Himachal but
interstate boundary and cluster procedure has not been
followed. Mining is partly being carried out in Himachal
Pradesh.

Mining is in river bed flood plain contrary to Notification dated
14.02.2022.

There is no environmental clearance for Mining Lot 21/ 2.

A sum of Rupees One Crore was recovered by the Tehsildar
for illegal mining.

Project falls in Doon Valley Eco-Sensitive area, where mining
is prohibited as per Rural Litigation & Entitlement Kendra v.
State of UP (1989) Supp 1 SCC 504. Therefore, mining was
illegal.

Cluster procedure prescribed in OM dated 15.01.2016 is not
followed.

viii. The Tribunal further directed that the mining operations be

closed and compensation be recovered. Solely on conjectures
and surmises, the Tribunal speculated that the value of
minerals mined by the Appellant herein would be Rs.100
Crores per year.”

54. MA applicant-II has given its grounds for seeking modification of the

judgment in para 7 of the MA which are similar to the grounds taken by

MA applicant-I in MA 121/2023 hence we are not repeating the same.

Reply dated 21.10.2024 of applicant Junaid Ayubi:

55. Junaid Ayubi, the applicant has filed its reply dated 21.10.2024 to

MA No. 121/2023 in OA 692/2022 stating that after judgment dated
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30.01.2023 even RA was dismissed on 17.03.2023. At the outset, it is
said that MA applicants are seeking only modification of the judgment
dated 30.01.2023 so as to permit mining activities to be carried out by
MA applicant but both have rendered infructuous since leases in
question have already expired on 14.02.2024 in as much as original
leases were granted in 2019 for a period of 5 years and the said period
has expired. Further, there is no valid transfer of EC to the sub-
contractors of GMVN in as much as ECs were granted by MoEF&CC while
transfer has been permitted by SEIAA UK which is not competent for such
transfer. There is no valid DSR in operation and river bed mining cannot
commence in absence thereof. The impact of cluster mining leases has
not been considered though mandated vide MoEF&CC notification dated
15.01.2016 whereby EIA 2006 was amended. River bed mining is
prohibited in Doon Valley and no replenishment study is being

conducted.

SEIAA UK replies dated 22.02.2025:

56. SEIAA UK has filed two separate short counter affidavits dated
22.02.2025 in MA 121/2023 and 31/2024 stating that it has allowed
transfer of EC in favour of Mukesh Joshi, MA applicant-I and Vinod Negi,
MA applicant-II respectively under Section 11 of EIA 2006 vide order

dated 22.11.2023.

Additional Reply dated 01.05.2024 of Chief Secretary, UK:

S7. An additional reply dated 01.05.2024 has been filed vide e-mail
dated 26.07.2024 by respondent 1 i.e., Chief Secretary, State of
Uttarakhand stating that the Notification dated 01.02.1989 in respect to
restrictions imposed in Doon Valley area, there was no restriction or
prohibition on establishment and operation of stone crushers in Doon

Valley. In pursuant to the provisions contained in EIA 2006, GMVN
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applied for grant of EC in respect of lot non. 21/1 which was issued on
17.08.2016 and in respect of lot no. 21/3 which was also issued on
07.09.2016. Mining leases were granted in favour of GMVN by State
Government’s letter dated 05.02.2019 and 03.01.2019 with the specific
conditions that the licensee will adhere to the conditions imposed by EC.
EC has been allowed to be transferred in favour of Mukesh Joshi and
Vinod Negi by SEIAA UK vide orders dated 22.11.2023. It is also said
that in the light of the judgment dated 30.01.2023, UKPCB has found
GMVN responsible for payment of environmental compensation and has
required it to pay Rs.96,49,35,523/- as environmental compensation and
deposit the same with District Magistrate, Dehradun which fund shall be
utilised for scientific closure of mining activities as per Mining Plan and

as per the directions of Tribunal.

ARGUMENTS:

58. Learned Senior Counsel appearing for MA applicant-I, Mukesh Joshi
in MA 121/2023 and Learned Counsel appearing for MA applicant-II,
Vinod Negi in MA 31/2024 at the commencement of the arguments
referred to their respective MAs and clearly stated that they are not
seeking setting aside or recall of the judgment dated 30.01.2023 but only
want the same to be modified to the extent that mining operations may
be allowed to be resumed by both the MA applicants. The grounds taken

in MA as referred hereinabove are reiterated.

59. Applicant however has opposed both the MAs stating that neither in
law mining can be allowed to be continued by both MA applicants nor
even otherwise there is any occasion to permit such mining where the

mining leases have already expired.
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CONSIDERATION OF MAs ON MERITS:
60. We have heard the Learned Counsels for the parties and perused

record.

61. Ordinarily when an order of Tribunal deciding a matter is sought to
be recalled/reviewed on the ground that the person against whom the
judgment/order of Tribunal is adverse, has not been issued notices or
served notices and the order has been passed in violation of principle of
natural justice against such person, Tribunal normally recall or review
such order since violation of principle of natural justice in passing an
adverse order against the person renders the order to be erroneous on

the face of record justifying its recall/review.

62. In the present case, both MA applicants on the one hand have stated
that though directions against them stopping mining operations have
been given without giving them opportunity of hearing and without
service of notice upon them but they have not requested for review/recall
of the judgment dated 30.01.2023 and, when questioned, Learned
Counsels for MA applicants specifically stated that they are seeking only
modification of the judgment dated 30.01.2023 and for that reason, have
not filed any Review Application but preferred Miscellaneous Application
with a request for modification of the judgment to the extent that mining
operations be allowed to be resumed by MA applicants and no
responsibility towards environmental compensation be saddled upon

them.

63. In these circumstances, we have to examine, in both the MAs,
whether MA applicants can be permitted, validly, to resume mining
operations at this stage and whether it can be said that the MA

applicants, in law, are entitled to continue mining operations in respect
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of the respective Memorandum of Understanding executed with them by

GMVN pursuant to the leases, executed by State Government vide letters

dated 05.02.2019 and 03.01.2019 in favour of GMVN. In the light of the

arguments advanced by the Learned Counsels for the parties, the above

question needs to be examined in the light of the following collateral

issues:

(I

(II)

(I11)

(IV)

(V)

Whether MA applicants can be said to be independent project
proponents being only agents and sub-contractors of GMVN having
no independent lease rights but acting as agents carrying out the

work of GMVN?

Whether ECs granted in favour of GMVN in respect of leases in
question were required to be transferred in the name of MA
applicants and if so, whether on the date of the judgment dated
30.01.2023, MA applicants had any valid right to continue with

mining operations without transfer of ECs in their favour?

Whether the subsequent order dated 22.11.2023 passed by SEIAA
UK permitting transfer of ECs in favour of MA applicants can be
said to be a valid transfer conferring right of carrying out mining

operations upon the MA applicants?

Whether the leases in question could have been allowed to operate
without any permission granted by MoEF&CC under Doon Valley
Notification dated 01.02.1989 read with amendment Notification

dated 06.01.2020?

Whether MoEF&CC’s Office Memorandum (hereinafter referred to
as ‘OM’) dated 14.02.2022 with regard to river bed mining is

applicable in the case in hand in respect of the mining activities
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and would it be permissible to carry out mining activities in

violation of the provisions of the said O.M.?

(V) Whether the concerned Consolidated CTO granted to GMVN can be
availed by MA applicants to be read as consent granted to them for

carrying out mining activities?

(VI) Whether the period of leases in question has already expired hence

resumption of mining leases cannot be permitted?

64. We propose to consider above issues on merits as under.

ISSUE I:

65. When an agreement creates a right upon immovable property i.e.,
transfer a right to enjoy such property, for a certain time, in consideration
of a price paid or promised, or of money, etc., to be rendered periodically
or on specified occasions, to the transferor, by the transferee, who accepts

the transfer on such terms, it is called a ‘lease’.

66. In the present case, GMVN and MA applicants have claimed that
MoU was executed between the parties and not mining leases but from
the material available on record, we are very clear in our mind that the
documents in question i.e., MoUs executed by GMVN with MA applicants

are in fact ‘mining leases’ for extraction of minor mineral.

67. Itis true that the documents have been termed as ‘Memorandum of
Understanding’i.e., MoU but this is well settled that terminology used by
the parties to an instrument will not determine its nature but it is the
substance of the document itself which will be relevant to find out its true
nature and character. An MoU is capable of becoming a mining contract
though ordinarily MoU in common parlance is not a legally finding

document.
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68. The ordinary dictionary meaning of MoU in various English
dictionaries is as under:

(a) Oxford Dictionary of Law, 8th Edition, at page 378: “A
memorandum of understanding (MOU or MoU) is a formal
agreement between two or more parties. Companies and
organizations can use MOUs to establish official partnerships.
MOUs are not legally binding but they carry a degree of seriousness

and mutual respect, stronger than a gentlemen’s agreement.”

(b) Collins English Dictionary, 12tk Edition, at page 1153: “A
document that describes the general principles of an agreement

between parties, but does not amount to a substantive contract.”

(c) Cambridge English Dictionary, Business English Edition, 2024,
at page 857: “A document that records the details of an agreement
between two companies or organizations, which has not yet been

legally approved.”

(d) Business Dictionary.com: “A document that expresses mutual
accord on an issue between two or more parties. Memorandum of
understanding are generally recognized as binding, even if no legal
claim could be based on the rights and obligations laid down in
them. To be legally operative, a memorandum of understanding
must (1) identify the contracting parties, (2) spell out the subject
matter of the agreement and its objectives, (3) summarize the
essential terms of the agreement, and (4) must be signed by the
contracting parties.

Also called letter of intent”.

64



(e) Dictionary.com: “(law) A document that describes the general
principles of an agreement between parties, but does not amount to
a substantive contract.”

(f) Black’s Law Dictionary, 9th Edition, at page 1074: This dictionary
says that for looking to the meaning of Memorandum of

Understanding, we should go to Letter of Intent’.

69. The term ‘Letter of Intent’ has been explained in Black’s Law

Dictionary, 9th Edition at page 988 as under:
“letter of intent. (1942) A written statement detailing the preliminary
understanding of parties who plan to enter into a contract or some other
agreement; a noncom-mittal writing preliminary to a contract. * A letter
of intent is not meant to be binding and does not hinder the parties from
bargaining with a third party. Business people typically mean not to be
bound by a letter of intent, and courts ordinarily do not enforce one; but
courts occasionally find that a commitment has been made. - Abbr. LOL
- Also termed memorandum of intent; memorandum of understanding;
term sheet; commitment letter. Cf. precontract under CONTRACT.”

70. The Apex Court has also considered the import of the term ‘Letter of

Intent’ in several authorities.

71. In Rajasthan Co-operative Dairy Federation Ltd. vs. Shri Maha
Laxmi Mingrate Marketing Service Pvt. Ltd. & Ors., 1996 (10) SCC,
405, in para 7, the Court has observed as under:
“The Letter of Intent merely expressed an intention to enter into a
contract.”
72. Supreme Court considered the contents of ‘Letter of Intent’ therein
and observed that if the conditions stipulated in the Letter of Intent were
not fulfilled by Maha Laxmi Mingrate Marketing Service Pvt. Ltd. and if
its conduct was otherwise not such as would generate confidence,
Rajasthan Co-operative Dairy Federation Ltd. was entitled to withdraw
the Letter of Intent. There was no binding legal relationship between

the parties at this stage of Letter of Intent and Rajasthan Co-operative
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Dairy Federation Ltd. was entitled to look at the totality of circumstances
in deciding whether to enter into a binding contract with M/s. Maha

Laxmi Mingrate Marketing Service Pvt. Ltd. or not.

73. In Dresser Rand S.A. vs. Bindal Agro Chem Ltd. and Anr., (2006)
1 SCC 751, the term ‘Letter of Intent’ has been explained in detail. The
Court has also observed that the terms and conditions of Letter of Intent,
its compliance and conduct of the parties can be looked into to find
whether it was merely a Letter of Intent or a concluded binding contract.
In paras 39 and 40, Supreme Court said as under:

“89. It is now well-settled that a Letter of Intent merely
indicates a party’s intention to enter into a contract with the other
party in future. A Letter of Intent is not intended to bind either party
ultimately to enter into any contract. This Court while considering
the nature of a Letter of Intent, observed thus in Rajasthan Co-
operative Dairy Federation Ltd. V. Maha Laxmi Mingrate Marketing
Service (P) Ltd.: (SCC p. 408, para 7)

“... The Letter of Intent merely expressed an intention to enter
into a contract. ... There was no binding legal relationship
between the appellant and Respondent 1 at this stage and the
appellant was entitled to look at the totality of circumstances
in deciding whether to enter into a binding contract with
Respondent 1 or not.”

40. It is no doubt true that a Letter of Intent may be construed as a
letter of acceptance if such intention is evident from its terms. It is
not uncommon in contracts involving detailed procedure, in order to
save time, to issue a letter of intent communicating the acceptance
of the offer and asking the contractor to start the work with a
stipulation that the detailed contract would be drawn up later. If
such a letter is issued to the contractor, though it may be termed as
a Letter of Intent, it may amount to acceptance of the offer resulting
in a concluded contract between the parties. But the question
whether the letter of intent is merely an expression of an intention
to place an order in future or whether is a final acceptance of the
offer thereby leading to a contract, is a matter that has to be
decided with reference to the terms of the letter. Chitty on Contracts
(Para 2.115 in Volume 1- 28t Edition) observes that where parties
to a transaction exchanged letters of intent, the terms of such letters
may, of course, negative contractual intention; but, on the other
hand, where the language does not negative contractual intention,
it is open to the courts to hold the parties are bound by the
document; and the courts will, in particular, be inclined to do so
where the parties have acted on the document for a long period of
time or have expended considerable sums of money in reliance on
it. Be that as it may.
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74. In South Eastern Coalfields Ltd. & Ors. vs. M/s. S. Kumar’s
Associates AKM (JV), (2021) 9 SCC 166, decided vide judgment dated
23.07.2021, the above two authorities have been relied on and in para
20, the Court has said as under:
“20. We would like to state the issue whether a concluded
contract had been arrived at inter se the parties is in turn
dependent on the terms and conditions of the NIT, the Lol and
the conduct of the parties. The judicial views before us leave little
doubt over the proposition that an Lol merely indicates a party’s
intention to enter into a contract with the other party in
future. No binding relationship between the parties at this
stage emerges and the totality of the circumstances have to
be considered in each case. It is no doubt possible to construe
a letter of intent as a binding contract if such an intention is
evident from its terms. But then the intention to do so must be
clear and unambiguous as it takes a deviation from how normally a
letter of intent has to be understood. This Court did consider in
Dresser Rand S.A. case that there are cases where a detailed
contract is drawn up later on account of anxiety to start work on an
urgent basis. In that case it was clearly stated that the contract will
come into force upon receipt of letter by the supplier, and yet on a

holistic analysis — it was held that the Lol could not be interpreted
as a work order.”

75. In the backdrop of the above authorities, it will be useful to refer to
the documents available on record i.e., MoU executed between GMVN and

MA applicants.

76. MoU dated 01.02.2021 executed between GMVN and M/s Uttara
Awas Yojana which is the firm of MA applicant-I is on record as annexure-
18 at page 343. The very operative part of the document refers to UK
Minor Mineral Picking Policy 2016 as amended by G.O. order dated
04.06.2020 issued by State of Uttarakhand providing that “mining leases
will be granted on tender basis for a period of 5 years in revenue mining
lots allotted to corporation considering the quantity prescribed in EIA for
the extractable quantity of minor mineral mentioned in the approved
sanctioned mining plan as the base quantity. Tender proceedings will be

conducted by the corporations through e-auction/e-tender/e-tender cum
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auction. The base quantity will be valued as per the latest prevailing
royalty rates. Accordingly, the bidder quoting the highest bid over and
above assessed Base Price will be declared as the successful bidder. The
picking of the tender quantity will be done by the person/organization
selected through the tender process, after the rainy season, after the
availability of the MOU/e-portal in the picking session till June 30. All
the entrepreneurs/persons/institutions of the state will be eligible for the

tender, who have the prescribed status for the revenue mining lot”.

77. The document further says that notice inviting tender was published
for allotment of revenue picking areas by GMVN and MA applicant-I in
respect to lot no. 21/1 who was declared the highest and successful
bidder. Para 1 of the MoU says that MA applicant has been declared
successful bidder for picking the tendered quantity of minor mineral
(sand, gravel, boulder) i.e. 8,00,000 tonnes per mining season, on the
basis of total tender amount of Rs.17,01,21,600 (including tax) per
mining season from picking lot number Yamuna 21/ 1, total area 123.190
hectares in khasra nos. 396mi, 986mi, 989mi, 1mi and 3mi under Tehsil-
Vikas Nagar of District Dehradun. MoU further says that vide letter
dated 28.12.2020, MA applicant-I was required to deposit the first
installment of Rs.28353600/- and the same was deposited by it in

the following manner:

Date Amount
05.01.2021 Rs.5500000/-
21.01.2021 Rs. 13402400/ -
28.01.2021 Rs. 9451200/ -
Total | Rs. 28353600/ -
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78. Further on the demand of GMVN, MA applicant-I also deposited
security amount of Rs.37804800/-, equal to two months’ instalments, by

furnishing three FDRs of the following details:

FDR Number Amount
182401008863/1 Rs. 2656000/ -
118230300034/1 Rs. 18000000/ -
118230300034 Rs. 17200000/ -
Total | Rs. 37856000/ -

79. These FDRs were mortgaged in favour of Managing Director Garhwal

Mandal Vikas Nigam for 5 years payable on Canara Bank.

80. The chart for payment of further instalment of the tender amount is
provided in para 5 of MoU and reads as under:

5. That the monthly installments for extraction of minor minerals by
the second party will have to be deposited in advance by the 5th of
every month through bank draft to the first party as follows. In case
of delay in payment of installment, additional interest at the rate of
24% per annum will be payable till the period of non-deposit.

Installment | Month Monthly Total = monthly
No. Quantity installment
against the | (including tax)
tendered
quantity
First Feb. 2021 160000 34024320
installment
Second March 2021 160000 34024320
installment
Third April 2021 160000 34024320
installment
Fourth May 2021 160000 34024320
installment
Fifth June 2021 160000 34024320
installment
Total 800000 170121600

81. Para 6 of the MoU says that mining lease has been approved for next
S years vide G.O. No. 3170/VIUI1/2019/05(32)2018 dated 05.02.2019

and the said memorandum will be valid from the date of execution till
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04.02.2024. Paras 9, 10 and other several paragraphs of the MoU clearly
show that a right of picking of minor minerals from the land, details
whereof has already given comprising lot no. 21/1, was given to MA
applicant-I. The liability of payment of all taxes, GST (Goods and Services
Tax), Income Tax and other charges etc. to Government of India/State
Government was saddled upon MA applicant from the date of execution
of the above memorandum and during the validity period of the
memorandum. The terms and conditions with regard to picking of minor
minerals from the river beds/picking lots showing right of entry on the
immovable property for carrying on mining operations as contained in
paras 24, 25, 26 and 27 reads as under:

“24. That in river beds/ picking lots, the picking work will be done after
leaving 15% of the width of the river from public establishments,
rail/ motor bridges, agricultural land and public ghats as per norms or
leaving the distance on both sides as per the instructions given in the
environment clearance and the picking of minor minerals will have to
be done uniformly up to one and a half meter depth or underground
water level, whichever is earlier. The land will not be used for any
other use other than picking of minor minerals.

25. That the second party will have to do the picking work
leaving the upstream and downstream area from the
river/bridge for safety point of view as per rules and the
picking will have to be done as per the working plan approved
by the Mineral Department, Uttarakhand.

26. That the picking of minor mineral will be done by the second
party within the demarcated area and before starting the
mining operations, firm boundary pillars will have to be set up
by second party at his own expense, on which clear and
readable coordinates will be displayed/marked. Before carrying
out the picking work by the second party, the satisfaction letter related
to the existing routes, quantity of minor mineral and demarcated area
in the mining site will have to be submitted to the Corporation office.

27. That arrangement of routes for extraction of minor mineral
Jrom river beds/mining lots will have to be done by the second
party itself and if any damage is caused to the agricultural
land and approach roads etc. of the villagers near the lots. In
cases of any dispute and payment of compensation, etc. the
second party will be responsible.”
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82. There were no restrictions on the right of sale of the minor mineral

by MA applicant-I but for certain period, as pointed out in para 51 which

reads as under:
“51. That the second party will not have the right to extract
and sell the minor mineral from the sanctioned site after the
expiry of the memorandum and between July 1 and September
30 in the rainy season. After the expiry of the period of
memorandum, the first party will have the right over the
minor mineral collected in the sanctioned site.”

83. The minor mineral has to be transported by the MA applicant-I for

its disposal.

84. The above document clearly shows that the conditions giving effect
to the right of extraction of mineral from immovable property rendered

MoU as a concluded contract.

85. MoU dated 01.02.2021 executed between MA applicant-II is also on
record as annexure-7 at page 141 and its terms and conditions are also

similar as that of MA applicant-I.

86. Hence, we are clearly of the view that there was a binding contract
between the parties conferring an independent right of collection of minor

minerals in their own authority by MA applicants.

87. The Learned Counsels for MA applicants though hesitatingly, but,
sought to argue that MoUs were executed not for mining but for picking
the minor mineral. This submissions is misconceived in as much as the
definition of ‘Mining Operations’ in Section 3(d) of MMDR Act, 1957 is
very wide and reads as under:

“Definitions. 3. In this Act, unless the context otherwise requires:-

(d) “mining operations” means any operations undertaken for
the purpose of winning any mineral;”
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88. The minerals extracted by MA applicant-I were liable to transported
and disposed of by them. Therefore, the element of winnability was there.
It cannot be said that by using the term ‘picking’, it became an act of

‘mining operations’ as defined in Section 3(d) of MMDR Act, 1957.

89. Counsel for the MA applicants could not place any document before
us to show that MA applicants were appointed as agents by GMVN to
perform any work on its behalf so as to satisfy the definition of “Principal”
and “Agent” under Section 182 of Indian Contract Act, 1872 (hereinafter

referred to as ‘IC Act, 1872’).

90. The documents in question i.e., MoUs executed between GMVN and
MA applicants clearly show that the same, though termed as ‘MoU’, but
in fact, they are lease documents with respect to grant of right of
extraction of minor mineral from the immovable property comprising lot
nos.21/1 and 21/3 satisfying the definition of ‘lease’. This is very clear
from the term ‘lease’ as defined in Section 105 of Transfer of Property Act,
1882 (hereinafter referred to as ‘TP Act, 1882’) and its meaning has been

considered in various judicial precedents.

91. The term “Lease” is defined in Section 105 of TP Act, 1882 as under:
“105. Lease defined.- A lease of immovable property is a transfer
of a right to enjoy such property, made for a certain time, express
of implied, or in perpetuity, in consideration of a price paid or
promised, or of money, a share of crops, service or any other thing of
value, to be rendered periodically or on specified occasions to the
transferor by the transferee, who accepts the transfer on such terms.”

92. Broadly the definition of “lease” shows that the relationship of lessor

and lessee is one of contract. If an agreement vests in the lessee a right

of possession for certain time, it operates as a conveyance or transfer,

and it is a lease. The essential elements of a lease are:

(i) the parties;
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(ii) the subject matter; or immovable property
(iii) the demise, or partial transfer;
(iv) the term, or the period,;

(v) the consideration, or rent.

93. The “Lease”, as contemplated under Section 105 of TP ACT, 1882
creates a right or an interest in the enjoyment of demised property and a
tenant or a sub-tenant is entitled to remain in possession thereof until
the lease is duly terminated and eviction takes place in accordance with

law.

94. The Counsel for MA applicants tried to urge that the documents in
question i.e., MoUs at the best may fall within the province of ‘license’ but

even this submission, in our view, is not acceptable.

95. The term “License” is defined in Section 52 of Indian Easement Act,
1882 (hereinafter referred to as ‘IE Act, 1882’) and reads as under:
“52. “Licence” defined. -Where one person grants to another, or to a
definite number if other persons, a right to do, or continue to do, in or
upon the immovable property of the grantor, something which would,
in the absence of such right, be unlawful, and such right does not
amount to an easement or an interest in the property, the right is
called a licence.”
96. A bare perusal of this definition shows that a “License” does not
create any estate or interest in the property to which it relates. There are
some other restrictions contained in IE Act, 1882 with reference to a
‘License’ inasmuch vide Section 56 thereof it is not assignable and vide
Section 60 it is revocable by grantor. The “License” does not entitle the

licensee to sue stranger in his own name and it can be determined when

the grantor makes an assignment of the subject matter.
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97. Differentiating “Licence” from “Lease”, element of transfer of interest
was emphasized by Baron Alderson in Wood vs. Leadbitter (1845) 153
ER 351, at page 354, and it said:
“A dispensation or licence properly passeth no interest, nor alters or
transfers property in anything, but only makes an action lawful
which without it had been unlawful”.
98. The distinction between “lease” and “licence” was also pointed out
in Glenwood Lumber Co. vs. Phillips (1904) AC 405 at page 408 and it
says:
“If the effect of the instrument is to give the holder an exclusive right
of occupation of the land, though subject to certain reservations or to
a restriction of the purposes for which it may be used, it is in law a
demise of the land itself.”
99. The definition of “Licence” under Section 52 of IE Act, 1882 excludes
from its pale any transaction which otherwise amount to an “easement”
or involves a transfer of interest in property which is usually involved in
the case of a transfer of right to enjoy it. These two rights, i.e., “easement”
and “lease” in their very nature are appurtenant to the property. The
grant, however, only of the right to use premises without being entitled
to the exclusive possession thereof operates merely as a “licence”. The
Court cannot take converse implications of the above proposition,
necessarily, and always be true, namely, whenever there is exclusive
possession, the idea of a “licence” is not necessarily ruled out. Exclusive
possession itself is not decisive in favour of a “lease” and against a mere
“licence”. Even the grant of exclusive possession may turn out to be only
a “licence” in certain circumstances and not a “lease”, viz. where the
grantor himself has no power to grant lease. It can be said that whether
a transaction is a “lease” or “licence” turns on the operative intention of

the parties. There is no single, simple litmus-test to distinguish one from

another. Though the term “creation of an interest in the property” is said
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to be the crucial necessary ingredient in favour of “lease”, but this itself
is quite complicated and sometimes travel in a grey area as to whether a
right to enjoy property in a particular case results in creation of an

interest in the property or it is only a privilege to enjoy the property.

100. Lord Denning MR, considered the test of determining whether an

occupier is a “licensee” or “tenant” in Marchant vs. Charters (1977) 3

All ER 918 at page 922 (C.A.) and said:
“Gathering the cases together, what does it come to? What is the test
to see whether the occupier of one room in a house is a tenant or a
licensee? It does not depend on whether he or she has exclusive
possession or not. It does not depend on whether the room is
furnished or not. It does not depend on the whether the occupation is
permanent or temporary. It does not depend on the label which the
parties put on it. All these are factors which may influence the decision
but none of them is conclusive. All the circumstances have to be
worked out. Eventually the answer depends on the nature and quality
of the occupancy. Was it intended that the occupier should have a
stake in the room or did not he have only permission for himself

personally to occupy the room, whether under a contract or not, in
which case he is a licensee?”

101.In Cobb vs. Lane (1952) a All ER 1199, it was held that the

solution to determine would depend on the intention of parties.

102. In Associated Hotels of India Ltd. vs. R.N. Kapoor AIR 1959 SC
1262, in the majority judgment of Hon’ble K. Subbarao, J., it was
observed that though document therein wused the phraseology
appropriate to a “license” but it is the substance of instrument that
matters and not the form for otherwise clever drafting can camouflage the
real intention of the parties. Having said so, the Court discussed a “Lease”
and “License” by observing as under:

“(1) The real test is the intention of the parties, whether they intended
to create a lease or a licence;

(2) if the document creates an interest in the property, it is a

lease; but, if it only permits another to use the property, of which the
legal possession continues with the owner, it is a licence; and
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(3) if under the document a party gets exclusive possession of the
property, prima facie, he is considered to be a tenant; but
circumstances may be established which negative the intention to
create a lease.”
103. Therein two rooms were given to ‘A’ in a Hotel called “Imperial Hotel”
under an agreement to one R.N. Kapoor. These Rooms were described as
Ladies’ and Gents’ Cloak Rooms, where Sri Kapoor used to carry on his
business as a hair-dresser. Under a deed executed between the Hotel and
Sri Kapoor, he secured possession and agreed to pay certain amount of
fee/rent/charges. The question was whether it was an arrangement of a
“License” or a “Lease”. In these facts and circumstances and looking to
the proposition as noticed above, Hon’ble K. Subbarao J. held that judged
by the aforesaid tests, it cannot be held that the document executed
between parties was that of a “license”. It did not confer a bare personal
privilege on Sri Kapor to make use of the rooms. It puts him in exclusive
possession, untrammelled by the control and free from the directions of
Hotel officials. There was also a condition that in case Sri Kapoor is forced
to close his business, he may transfer the premises to any person with
the consent of licensor. The Court said that this condition was destructive
of any theory of “license”. In the words of the Court:
“The right of the respondent to transfer his interest under the
document, although with the consent of the appellants, is destructive
of any theory of licence. The solitary circumstance that the rooms let
out in the present case are situated in a building wherein a hotel is
run cannot make any difference in the character of the holding. The
intention of the parties is clearly manifest, and the clever phraseology
used or the ingenuity of the document- writer hardly conceals the real
intent.”
104. The Court said that the above rooms cannot be treated at par with
the rooms of the Hotel used for boarding and lodging of travellers etc. and
other persons. It is said that a Hotel in common parlance means a place

where a proprietor makes it his business to furnish food or lodging, or

both to travellers or other persons. A building cannot be run as a hotel
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unless services necessary for the comfortable stay of lodgers and
boarders are maintained. Services so maintained vary with the standard
of the hotel and the class of persons to which it caters; but the amenities
must have relation to the hotel business. Provisions for heating or
lighting, supply of hot water, sanitary arrangements, sleeping facilities,
and such others are some of the amenities a hotel offers to its
constituents. But every amenity however remote and unconnected with
the business of a hotel cannot be described as service in a hotel. The idea
of a hotel can be better clarified by illustration than by definition and by
giving examples of what is a room in a hotel and also what is not a room
in a hotel. The Court then said:

“(1) A owns a building in a part whereof he runs a hotel but leases out
a room to B in the part of the building not used as hotel;

(2) A runs a hotel in the entire building but lets out a room to B for a
purpose unconnected with the hotel business;

(3) A runs a hotel in the entire building and lets out a room to B for

carrying on his business different from that of a hotel, though

incidentally the inmates of the hotel take advantage of it because of

its proximity;

(4) A lets out a room in such a building to another with an express

condition that he should cater only to the needs of the inmates of the

hotel; and

(5) A lets out a room in a hotel to a lodger, who can command all the

services and amenities of a hotel.”
105. The Court said that in the first illustration, the room has never been
a part of a hotel though it is part of a building where a hotel is run. In
the second, though a room was once part of a hotel, it ceased to be one,
for it has been let out for a non-hotel purpose. In the fifth, it is let out as
part of a hotel, and, therefore, it is definitely a room in a hotel. In the
fourth, the room may still continue as part of the hotel as it is let out to

provide an amenity or service connected with the hotel. But to extend the

scope of the words to the third illustration is to obliterate the distinction
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between a room in a hotel and a room in any other building. If a room in
a building, which is not a hotel but situated near a hotel, is let out to a
tenant to carry on his business of a hair-dresser, it is not exempted from
the operation of the Act. If that be so, a similar room in a building,
wherein a hotel is situated is let out for a similar purpose; it has to be

treated in the same way.

106. Again, the distinction between “Lease” and “Licence” was considered
in Mrs. M.N. Clubwala and another vs. Fida Hussain Sahib and
others AIR 1965 SC 610. The Court said:
“Whether an agreement creates between the parties the relationship
of landlord and tenant or merely that of licensor and licensee the
decisive consideration is the intention of the parties, which has to be
ascertained on a consideration of all the relevant provisions in the
agreement. In the absence, however, of a formal document the
intention of the parties must be inferred from the circumstances and
conduct of the parties.”
107. The Court said that essence of a “License” is that it is revocable at
the will of the grantor but the provision in the ‘Licence’ that the licensee
would be entitled to a notice before being required to vacate is not
inconsistent with a ‘Licence’. In other words, mere necessity of giving
notice to a licensee requiring him to vacate the licensed premises would
not indicate that the transaction was a “Lease”. Similarly, it would be
important to know actual possession of premises has been given to the
licensee or not to determine its nature, whether it is a “Lease” or a
“Licence”, but even if the exclusive possession of the premises is passed
to a person, his right to exclusive possession would not be a conclusive
evidence of existence of a tenancy though it would be a condition of first
importance. If, however, exclusive possession to which a person is
entitled under an agreement with a landlord is coupled with an interest

in the property, the agreement would be construed not as a mere

“Licence” but is a “Lease”.
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108. In B.M. Lall (Dead) by Legal Representatives vs. Dunlop Rubber
and Company Limited and others AIR 1968 SC 175, a Three-Judge
Bench considered certain conditions to find out whether they resulted in
a “Lease” or a “Licence”. Referring to Section 105 of TP Act, 1882 and
Section 52 of IE Act, 1882, the Court said:

“A lease is the transfer of a right to enjoy the premises; whereas
a license is a privilege to do something on the premises which
otherwise would be unlawful. If the agreement is in writing, it is a
question of construction of the agreement having regard to its terms
and where its language is ambiguous, having regard to its object, and
the circumstances under which it was executed whether the rights of
the occupier are those of a lessee or a licensee. The transaction is a
lease if it grants an interest in the land; it is a license if it gives
a personal privilege with no interest in the land. The question is not
of words but of substance and the label which the parties
choose to put upon the transaction, though relevant, is not
decisive. The test of exclusive possession is not conclusive,”

109. In Qudrat Ullah vs. Municipal Board, Barelly AIR 1974 SC 396,

the Court said:
“There is no simple litmus test to distinguish a lease as defined in s.
105 Transfer of Property Act from a licence as defined in s. 52,
Easements Act, but the character of the transaction turns on the
operative intent of the parties. To put it pithily, if an interest in
immovable property, entitling the transferees to enjoyment, is
created, it is a lease; if permission to use land without right to
exclusive possession is alone granted, a licence is the legal result.
Marginal variations to this broad statement are possible and Ex. ‘1’
and ‘4’ fall in the grey area of unclear recitals.”

110.In Smt. Rajbir Kaur and another vs. M/s Chokosiri and

Company AIR 1988 SC 1845. the Court said that one of the twin

principal tests by which a lease is distinguishable from the relationship

created under a “licence” is the element of right to exclusive possession

involving the transfer of an interest in the property; the other being the

'rent' stipulated for the grant.

111. The Court also said that whether a grant amounts to a “Lease” or
only a “Licence” is a question of substance and not of words and the label

which the parties chose to put on it. To give exclusive possession, there
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need not be express words to that effect; it is sufficient if the nature of
acts done by the grantee show that he has and intended to have right to
exclusive possession. The fact that the agreement contains a clause that
no tenancy is to be created, will not, by itself, preclude the instrument

from creating a lease.

112. The question as to when a document will be interpreted to have
resulted in grant of a “Licence” or a “Lease” has again been considered in
Delta International Ltd. vs. Shyam Sundar Ganeriwalla and
another AIR 1999 SC 2607 and having gone through various earlier
authorities of Apex Court, in para 15 of the judgment, Court culled out
certain principles discerned from the judgments discussed therein and
has noticed those principles as under:

“(1) To find out whether the document creates lease or license
real test is to find out ‘the intention of the parties’; keeping in
mind that in cases where exclusive possession is given, the line
between lease and licence is very thin.

(2) The intention of the parties is to be gathered from the
document itself. Mainly, intention is to be gathered from the
meaning and the words used in the document except where it is
alleged and proved that document is a camouflage. If the terms of the
document evidencing the agreement between the parties are not clear,
the surrounding circumstances and the conduct of the parties have
also to be borne in mind for ascertaining the real relationship between
the parties.

(3) In the absence of a written document and when somebody
is in exclusive possession with no special evidence how he got in, the
intention is to be gathered from the other evidence which may be
available on record, and in such cases exclusive possession of the
property would be most relevant circumstance to arrive at the
conclusion that the intention of the parties was to create a lease.

(4) If the dispute arises between the very parties to the
written instrument, the intention is to be gathered from the
document read as a whole. But in cases where the landlord alleges
that the tenant has sublet the premises and where the tenant in
support of his own defence sets up the plea of a mere licensee and
relies upon a deed enter into inter se, between himself and the alleged
licensee, the landlord who is not a party to the deed is not bound by
what emanates from the construction of the deed; the tenant and the
subtenant may jointly set up the plea of a license against the landlord
which is a camouflage. In such cases, the mask is to be removed or
veil is to be lifted and the true intention behind a facade of a self-
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serving conveniently drafted instrument is to be gathered from all the
relevant circumstances. Same would be the position where the owner
of the premises and the person in need of the premises executes a
deed labelling it as a licence deed to avoid the operation of rent
legislation.

(5) Prima facie, in absence of a sufficient title or interest to carve
out or to create a similar tenancy by the sitting tenant, in favour of a
third person, the person in possession to whom the possession is
handed over cannot claim that the sub-tenancy was created in his
favour; because a person having no right cannot confer any title of
tenancy or sub-tenancy. A tenant protected under statutory provisions
with regard to occupation of the premises having no right to sublet or
transfer the premises, cannot confer any better title. But, this question
is not required to be finally determined in this matter.

(6) Further lease or licence is a matter of contract between the
parties. Section 107 of the Transfer of Property Act inter alia provides
that leases of immoveable property may be made either by registered
instrument or by oral agreement accompanied by delivery of
possession; if it is a registered instrument, it shall be executed by both
the lessee and the lessor. This contract between the parties is to be
interpreted or construed on the well laid principles for construction of
contractual terms, viz. for the purpose of construction of contracts, the
intention of the parties is the meaning of the words they have used
and there can be no intention independent of that meaning; when the
terms of the contract are vague or having double intendment one
which is lawful should be preferred; and the construction may be put
on the instrument perfectly consistent with his doing only what he had
a right to do.”

113. The Court also observed that if it is pleaded that the document is a
camouflage, the mask or veil is required to be removed for determining

the true intent and purpose of the document.

114. Again, this issue has been considered in C. M. Beena and another
vs. P.N. Ramachandra Rao 2004 (3) SCC 595 and therein the Court
said:

“Generally speaking the difference between a ‘lease’ and ‘licence’
is to be determined by finding out the real intention of the
parties as decipherable from a complete reading of the
document, if any, executed between the parties and the
surrounding circumstances. Only a right to use the property in a
particular way or under certain terms given to the occupant while the
owner retains the control or possession over the premises results in a
licence being created; for the owner retains legal possession while all
that the licensee gets is a permission to use the premises for a
particular purpose or in a particular manner and but for the
permission so given the occupation would have been unlawful.”
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115. In Corporation of Calicut vs. K. Sreenivasan (2002) 3 SCR 783,
the Court has reproduced following passage from Evans & Smith in The
Law of Landlord and Tenant (Fourth Edition):
“A lease, because it confers an estate in land, is much more than a
mere personal or contractual agreement for the occupation of a
freeholder's land by a tenant. A lease, whether fixed-term or
periodic, confers a right in property, enabling the tenant to
exclude all third parties, including the landlord, from
possession, for the duration of the lease, in return for which a
rent or periodical payment is reserved out of the land. A
contractual licence confers no more than a permission on the occupier
to do some act on the owner's land which would otherwise constitute
a trespass. If exclusive possession is not conferred by an agreement,
it is a licence.”
116. It is said that the fundamental and apparent difference between a
tenant and a licensee is that a tenant, who has exclusive possession, has
an estate in land, as opposed to a personal permission to occupy. If,
however, owner of land proves that he never intended to accept the

occupier as tenant, then the fact that occupier pays regular sums for his

occupation does not make the occupier a tenant.

117. In Pradeep Oil Corporation vs. Municipal Corporation of Delhi
2011 (5) SCC 270, Court emphasized that the “lease” and “licence” is
marked by the last clause of Section 52 of IE Act, 1882 as by reason of a
“license”, no estate or interest in the property is created. It has considered
certain other features that a “licence” is not assignable. It does not entitle
the licensee to sue the stranger in his own name. It is revocable. It is

determined when the grantor makes subsequent assignment.

118. The above discussion clearly shows that a “license” is different than
a lease. In the present case, a right on immovable property for a
consideration for a limited period has been created by GMVN in favour of
MA applicants for extraction and disposal of minor mineral to the extent

of prescribed quantity. So far as the work of extraction of minor mineral
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is concerned, MA applicants were independent in performance on the
part of the contract, extraction of mineral, its transportation and
disposal. Therefore, the above documents, for all purposes, are mining
lease agreements and may be for evasions of stamp duty, parties have
termed the said documents to be “MoU” with which we are not concerned
but we are satisfied to hold that the document in question are “lease

agreements”.

119. Further, there is no material to show that there existed any

relationship of Employer and Agent between GMVN and MA applicants.

120. Hence, issue I is answered against the MA applicants and it is
held that MA applicants were not agents of GMVN but independent
project proponents given lease rights by GMVN for carrying out mining

activities, extraction of minor mineral and its disposal.

ISSUES II AND III:
121. It is admitted by the parties that ECs were granted by MoEF&CC in
respect of lot no. 21/1 on 17.08.2016 and in respect of lot no. 21/3 on

07.09.2016.

122. As per the provisions of EIA 2006, EC is granted to a particular
project proponent for a specific project or activity. However, its
transferability in favour of another legal person, entitled to undertake the

project or activity, is permitted.

123. In the present case, it is admitted case of both the parties that they
applied for transfer of ECs in the name of MA applicants, therefore, this
question whether ECs were required to be transferred in favour of MA
applicant or not become academic since admitting this position that the

transfer of EC was required, parties had applied for transfer of EC.
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124. However, even otherwise, we are clearly of the view that since EC is
granted to a particular proponent to carry out an activity or project,
whenever such work is transferred by such proponent, it is incumbent to
seek transfer of EC in the name of such transferee. MA applicants did
not seek such transfer, admittedly when the order dated 30.01.2023 was
passed, this Tribunal rightly held that their activity of mining operation

without a valid EC in their favour, is illegal.

125. Further, EC can be allowed to be transferred by the “concerned
Regulatory Authority” meaning thereby that the authority who has
granted EC, can allow transfer. This is very clear from clause 11 of EIA
2006 which reads as under:

“11. Transferability of Environmental Clearance (EC):

A prior environmental clearance granted for a specific project or
activity to an applicant may be transferred during its validity to
another legal person entitled to undertake the project or activity on
application by the transferor, or by the transferee with a written
"no objection”" by the transferor, to, and by the regulatory
authority concerned, on the same terms and conditions under
which the prior environmental clearance was initially granted,
and for the same validity period. No reference to the Expert Appraisal
Committee or State Level Expert Appraisal Committee concerned is
necessary in such cases.”

126. A perusal of Clause 11 clearly shows that the “concerned Regulatory
Authority” on the same terms and conditions can allow transfer and for
that purpose, no fresh appraisal is required to be done by Expert
Appraisal Committee if the EC was granted by MoEF&CC and transfer is
under consideration before the same authority, and by State Level Expert
Appraisal Committee if the EC is granted by State Level Environment
Impact Assessment Authority and transfer was under consideration of

such State Authority.
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127. In the present case, when MoEF&CC has granted EC, the transfer
could have been allowed only by MoEF&CC and not by SEIAA UK. The

change in EC can be allowed by the same authority who has issued EC.

128. In the present case, we are clearly of the view that once ECs were
granted by MoEF&CC, SEIAA UK had no authority to allow transfer from
one proponent to another and therefore, the orders passed by SEIAA UK

are inoperative and have no consequences in the eyes of law.

129. Both the issues II and III are accordingly answered against MA
applicants holding that transfer of ECs was necessary and without
transfer of ECs, mining could not be allowed to be carried out by MA
applicants. Further the subsequent transfer vide order dated 22.11.2023
allowed by SEIAA UK is illegal, inoperative and wholly without
jurisdiction since it could have been allowed only by MoEF&CC who had

issued ECs, in view of the provisions contained in clause 11 of EIA 2006.

ISSUE IV:
130. It is not in dispute that the area in operation was within the ambit
of Doon Valley Notification dated 01.02.1989. Notification dated
06.01.2020 (annexure A-6 at page 139) clearly says that for mining in the
area in question, approval of Union Ministry of Environment, Forest and
Climate Change has to be obtained before starting any mining activity.
The amendment made vide clause (ii) in Notification dated 01.02.1989
vide notification dated 06.01.2020 reads as under:
‘(i) Mining - Approval of the Union Ministry of Environment, Forest
and Climate Change must be obtained before starting any mining
activity.”
131. It is nobody’s case that any such permission or approval has been

obtained from MoEF&CC.
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132. The counsel for MA applicants argued that when ECs were granted
under EIA 2006, it can be construed as approval by MoEF&CC as
contemplated in the notification dated 06.01.2020 read with 01.02.1989

of Doon Valley.

133. However, we find no substance in the submission.

134. The considerations and material required to be considered for grant
of EC under EIA 2006 are totally different while considerations with
respect to mining in Doon Valley under notification dated 01.02.1989
read with 06.01.2020 are different. When law requires something to be
done in a particular manner, the same procedure has to be followed and
anything claims to have been otherwise is not valid in law. We

accordingly answer question IV against MA applicants.

ISSUE V:
135. MA applicants contended that MoEF&CC’s OM dated 14.02.2022
dealing with the permissibility of mining activities in river bed area is

applicable to “industries” and not for the “mining”.

136. OM dated 14.02.2022 lays down guidelines for siting industries
which are in close proximity with the river. The term ‘industry’ is not
defined therein but every project or activity which can be termed as
industry would be within the province of the OM dated 14.02.2022. In
common parlance, an industry is a group of persons engaged introducing
similar goods or services. It represents a specific sector of the economy
focused on a particular kind of economic activity like manufacturing,
service provision or resource extraction. The industry does not mean only
a factory. In common parlance, even tourism, catering, hospitality, etc.,

all constitute industry. Therefore, the submission that the O.M. in
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question is concerned with industry and not to mining and hence not

applicable, is not acceptable.

137. However, we find that in the context of OM dated 14.02.2022 is
different in as much as it talks of location of industries in the flood plain

or the modified flood plain area.

138. In the order dated 13.01.2015 passed in OA Nos. 06/2012 and
300/2013, in the context of River Yamuna, Tribunal said, “it is necessary
to call upon the authorities to demarcate the floodplain for the flood of once
in 25 years and to prohibit any kind of development activity in the area in

question”.

139. Further in the order dated 13.07.2017, in OA 200/2014, M.C.
Mehta vs. Union of India & Ors., reported in 2017 NGTR (3) PB1 in
the context of River Ganga, Tribunal said, “till the demarcation of the
floodplain and identification of permissible and non-permissible activities
by the State Government of this judgement, we direct that 100 meters from
the edge of the river would be treated as no development/ construction zone

in Segment-B of Phase-I (Haridwar to Unnao, Kanpur)'.

140. In the backdrop of the above, MOEF&CC considered the matter and
issued the following directions as “criteria for siting industry” in close
proximity to rivers:

“Industries shall not be located within the river flood plain

corresponding to one in 25 years flood, as certified by concerned
District Magistrate/Executive Engineer from state water resource

)

Deptt. Or any other officer authorised by State Gout. for this purpose.’

141. This OM has been issued on 14.02.2022. The mining activities in
principle are allowed on the river banks in the light of the guidelines
issued Sustainable Sand Mining Management Guidelines 2016 and

Enforcement and Monitoring Guidelines for Sand Mining 2020. Since the
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issue of siting with respect to mining of minor minerals is governed
specifically by the above guidelines, we are of the view that the above OM
does not come in the way of MA applicants for the mining activities in
question and for that reason, they may not be prohibited from carrying
out mining activities under the said OM. The issue V, therefore, is
answered in favour of MA applicants and it is held that OM dated

14.02.2022 of MoEF&CC is not applicable in the present case.

ISSUE VI:

142. Admittedly, Consolidated CTOs were granted to GMVN and no
consent has been obtained by MA applicants. In the absence of any
consent obtained by MA applicants under the provisions of Water Act,
1974 and Air Act, 1981, the consent issued to GMVN cannot be read to
entitle MA applicants to carry out mining activities in question. This

issue VI is answered against the MA applicants.

ISSUE VII:

143. When questioned, it could not be disputed by the Learned Counsels
appearing for MA applicants that the mining leases granted in 2019 by
the State Government to GMVN had expired in January and February
2024. Once the mining leases granted in respect of GMVN have already
expired, the same cannot be allowed to be continued by the Contractors
i.e., MA applicant engaged by GMVN for conducting mining operations
pursuant to the above mining leases of allotments made by State

Government.

144. Both the Learned Counsels appearing for MA applicants could not
submit any satisfactory reply on this aspect as to when term of the mining
leases has already expired, how mining leases can be allowed to be

resumed by MA applicants who are admittedly claiming their rights
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flowing from the GMVN. Once original leases of GMVN have already
expired, the same cannot be allowed to be continued in the hands of MA

applicants.

145. We accordingly answer issue VII also against MA applicants and
hold that after expiry of the term of mining leases, MA applicants cannot

be allowed to carry out or resumption mining leases.

146. In view of the above discussion, we are clearly of the view that based
on the findings recorded in respect of issues I, II, III, IV, VI and VII, MA
applicants cannot be allowed to resume mining operations in respect of
lot nos. 21/1 and 21/3, respectively, since leases period has already
expired and even otherwise MA applicants do not have valid legal

permissions/clearance/consent for respective statutory authorities.

147. Now coming to the last aspect with regard to liability of
environmental compensation, we find from the reply of Chief Secretary,
State of Uttarakhand that the liability of environmental compensation
has been saddled upon GMVN by UKPCB. When pointed out this fact,
learned Counsel appearing for MA applicants did not press their
arguments with regard to computation and recovery of environmental
compensation since they have not been saddled with any

responsibility/liability of environmental compensation by UKPCB.

148. In these facts and circumstances and in the light of the findings
recorded on various issues above, we find no justification or occasion or
valid ground to modify the judgment dated 30.01.2023. The request of

MA applicants in this regard cannot be accepted.

149. Both the MAs are disposed of accordingly. Pending IAs also stand

disposed of.
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150. Copy of this order be forwarded to GMVN; Member Secretary,
UKPCB; Director General, Department of Geology and Mining,

Uttarakhand; and SEIAA UK for information and compliance.
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