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ORDER

1. In this original application, issue relating to illegal mining by
respondent no. 5-M/s. Maa Bhagwati Brick Field and respondent no.6-
Shri Ram Brick Field at Muzaffarnagar district, UP leading to death of five
children in two separate incidents has been raised. These children had
accidently felled into the pits created by illegal mining of sand/clay from
nearby agricultural fields by respondent nos. 5 and 6 by digging upto 15-
20 feet deep and abandoning them, which were filled up with water during
the rainy season and were left unattended. Since these pits were filled with
water and mud, they were not visible and children had accidently fallen

into the pits and had died.



2. Accordingly, in the original application, compensation for the family
members of the deceased children has been claimed invoking the Principle
of Polluter Pays. Along with the original application, FIRs have been
enclosed stating that dead bodies were recovered from the pits dug up by
the Brick Kiln Owners which were filled with water. Photographs of pits

filled with water have also been enclosed.

3. Tribunal by order dated 13.10.2023 had constituted a joint
committee comprising of Member Secretary, State Pollution Control Board
(SPCB), representative of the Secretary, Central Pollution Control Board
(CPCB) and District Magistrate, Muzaffarnagar and had directed the
committee to visit the site and find out the factual position and suggest

remedial measures.

4. Committee had submitted the report dated 03.01.2024 which was
duly considered by the Tribunal in the proceedings dated 05.01.2024 and
had noted the finding of the committee about digging of the pits by the
private respondents which got filled up with rainy water resulting into the
accident. Since in the report of the joint committee, disclosure about
payment of compensation to the family members of the deceased children
was not made, therefore, fresh report was called. Committee had submitted
the supplementary report dated 01.03.2024 disclosing that on account of
subsequent change of stand about cause of accident by family members of
the deceased children, postmortem was not done and, accordingly, as per
the scheme no compensation could be paid under the National Disaster
Response Funds. Committee had filed additional/supplementary report on
05.03.2024 disclosing that owner of M/s. Shri Ram Brick Field has
provided %1 lakh compensation each to the families of two deceased
children and that FIRs have been filed and in respect of respondent- M/s.
Maa Bhagwati Brick Field, it is stated that the said brick field has
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submitted the letter dated 05.03.2024 to the City Magistrate,
Muzaffarnagar expressing willingness to provide compensation to the

family members of three deceased children and seeking 15 days time.

5. Tribunal on 13.10.2023 had issue notice to the respondents. No
response on behalf of respondent no. S has been filed in spite of service of

notice. Respondent no. 6 by filing the reply has denied its responsibility.

6. We have heard Learned Counsel for the parties on the issue of award
of compensation to the family members of the deceased victim and on the

issue of responsibility of respondent nos. 5 and 6 in this regard.

7. First issue is as to whether the accident has occurred on account
negligent and failure of failure of respondent nos. 5 and 6 to comply with

the environmental laws.

8. Uttar Pradesh Pollution Control Board (UPPCB) has filed report of
the joint committee on 03.01.2024 reflecting that respondent nos. 5 and 6
brick kilns had obtained lease/license for digging the soil for the purpose
of brick kiln. In respect of respondent no.5, joint committee had recorded

the following factual status on the spot after visiting the site:-

“8.  [A0RIT & GNTeT U Haw dedl & fAdr gda g7 ggw fHardr
aq1H &3St IGAR, dAeHIT §aTAT [Sell HAFHRAIR & =al & aRied
el Tefl [ 3e7a 03 G Sofel 377g 8 @Y, 3RTa 31 10 9 UF 3igdlsT
31 12 a9 QA1 27.06.2023 I 3Fd el G TT3el & qiefl H Zaat
g #cg gt oft

9. 3URRYF ool  wEh & NI Hellel H AT [ Teter &1 H 56
YhR & P 38 FATY T4 &, [JAdhr T3 2 Hexw & 3ifa off va
37T 39917 3l I qUTs & folv 3iaeds Al #T IRT §o1l- 8
fbar ST &1 av #g & GNIT @ Gedel &9 d TZel H GrAr FHT
IRTT g1 I4T AT, 57 FROT 7156l I AGRT3 P Gl Al TeAdl § TT
3%d gHear afed g |

10.  [RIETOT & FHET 39MEYT &I GART AT AT @ gEesr & JHY
50 Taiol 10 819 H fdT YR $I gelcaar $F AFUTH g Fsdwal
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11.

12.

el @I Tt off, 7 g fHHT YPR P Fls el Gce TG fHar
IT o, S o G @TaRargEr T gdae &

Icd STiAshRT U =ell & AR GEeal & JHT el &9 H 2 Hiexw
& e T o et gard A T e e a5 aw)
Tsel FT gAeT $T gUE g ART gAY S A BT @ S fF
ZoHo AR S{cdcd Ud GledehdH 3HefsiTaT &I JHTERTAAT HEIT 1157/86-
2021-03 (&To) / 2021 fa=7ier 29.10.2021 &H f23 a1 wrfaen=1 &1 ¥yse
3ecitiel &1 8¢ el GART T &7 H 3HHed gl & it
Geled &8 Silet & FFG-e H Toded Q3 & AIAGaR 3
PRIl & HFotl H IEAT G H 1o fHar SaA1 i g1
3% GHeeT & FFGE H FrIierd AgHIGIER §aTall, HAFIRAIR 3
g7 FE&IT 794/ToFTo faslldh 26.06.2023 Holded & (Feldeddh-1)/
JTEIITAR fasTTeh 26 06.2023 I ITIRTeg &1 1:00 FoT TTH IGAR
garsh, dAgHicl el feardl 3gere dTosTo g a1 10 a9 g7
TR, 378 3Tg eITTHT 08 Y Td thel TG I3 06 g g7
§dleT [ATTHISTOT IR GHS], TEHIT JalAl HI T IHellqe XAl
R #T 371Gl fieh $hlos H Hec I GYaR & Fald H SRAdT &
TTAT &R TG T3S H Yol §U ZaA d Heg g AT 1 Al T
3UFEYT Has Feal & Qdr 3RE vq gda gFo7107 Zg% faareiaror
TR G T I bt & s R T e & R qanT
Ho® Feal & GNCHICH #xTe Ud 3ol $ls Hlofedl HrAaig! #xlT & PR
faar arar g1”

9. In respect of respondent no. 6, joint committee on spot inspection

had found as under:-

«© 6.

feIeToT @& GRTeT GIIT I [ FefHa ¥l & IRl 3R dR & &g
f&ar ar=r &1

18I0 @ GNTT Hegfia FUer T ofdel 3THIrE & A & eldel
& ST 1.5 H0 dF TET GIIT IT| FAETT & GRIT Jg St Tqse
B3 [ 3T Fetot &1 H ARFT A FT 871a FT e} 5@l
P IR BT GIHAT HI TAT &1 ddHT H AT 1 H 1.5 pe T T3S
/ Jferar Rt a3, foreH 3eq ATET H Sl T RIG GIAT a7/
fadieror & GHEY At Fars U9 S¢ gATE F Hd GIAT g3 el
qrIT 7| fARETOT & GHT fold T Bielan® faFTdd &

08I0 & aRTeT 3R A Seteay Y AT dReer fHardr amE
PHIFTIRT & =l & GRTeT Gl Tell [ 37T 13 aNfT G IRy fosiieh
13:07 2023 &I 3YadT HIAT & HY 3Fd Tl & Hlesihe Bl H FIH
W?g&ﬂwgwaﬂdrﬁﬁajaq‘b K e g = I R & e
& foIv g @olet &7 #H FYT ur=ft 8R1T &7 H Ter a1 Jar R
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Pl &l & aRTeT 37T R fder 1T, foea HRT dg dreft # 3
o9, [ Eeh! et & [T Ueh 31w aelt &1 GAT JordRiA fAardt
Tq1H HIFART, 370, g off arAt H foHersY g9 At d4r gl aesl
I g Gl # Fee @ HROT g1 TG oY

9. 3URRYT @l & Tt & GRTT FaleT H T & Tolol 419 H 39
PR & F3 58 14 TF &, fS7hr TTgRTs 2 Hew & ifeF off vg
37T 39T 3cl I GUTs & [oIT 3iaeds [Aeer T aIRT §al 6
far Srar @1 a9 Fg &GN @ Geded &9 g TIzel # gt @
IRTT g1 I4T AT fSIF FROT 1361 I TGTS P Gl Al Teldl § T&T
3%d gtlear gfed g ]

10. 08701 & GNTeT 3URRYA &l GaRT ST 14T & GEiear & HHY
5 Goiol &7 #H fHdl GPR @I GEicar $I AHUH p dIs5d-al ol
$r aoft off, o7 & fbdl PR T Plg el gec T &A1 =7
oT, 5 f&F G eTRaTET T gAaF &

11.  9I°d SIeRE U TEh & AR GHeedl & GHY Teel &7 H 2
Hiex & 3iflen aIg3rs # AT gars #I Il JUT #3 58 FoArd
I| 158l FT FIIT ¢ GUIS 8 ART §ARF St H fHAr a4, Sif
f 3oYo U Holcd UG @ladhdH 3T &I ERTEAT FEdr
1157/86-2021-03 (&T0)/2021 fa=rer 29.10.2021 # fad arar grfaenmsi
#T TGS 3ooited §| 3¢ el GaRT Taiel &17 H 3eq#H-d g3 &
31F GeAoT [ St & Foeeel H Gedol Q1T & AIATEAR 31aF7
PrRIAEl & HFI-E H HCAT GIH & & 9o A1 S 3fad
gl

12, 3%d gdea # gl =il # Hcg gl ST Ghrer # 3T 8, 58 dFetl
H I3 9&7 GaRT Ul TRUIG AT HAFPRATR H THo3Tso3Ne
Ho 0228 fa=71e 13.07.2023 (FeTdedeh 4) gof IR I=f & f3gH fFer
TOTHA FR G¥ Frdaral AT &17.

10. Along with the joint committee report, statement of the persons
recorded by Tehsildar have been placed on record who had confirmed the
factum of death of children by drowning in the pits dug up by respondent
nos. 5 and 6 for the purpose of illegal mining. Along with the joint
committee report, communication of Tehsildar, Budhana, dated
26.06.2023 sent to the Additional Collector, Muzaffarnagar is enclosed

which mentions as under:-



“YUTEd fAdiers AEYR I JHIEAT & JHdR ST fasfieh 26.06.2023 HF
RIeE &ITHIT 1.00 7 AH THAYR GHsT dgdle] el fAardt 3gar
AIGT3TY FITHIT 10 TY Y7 IR, 37q T 713731 08 a9 UG el 3
CTTTSIaT 06 a8 GFIT0T g¥eT AT IGelqR G815 cdgdiel el &I lid
JHelIGT 3T T AT Hrac 9 fhes & e FI qyar & gard H
FEIT & Tlell & R Y A58 H Weld gV 39+ & Hcg g T4 817

11. Along with the joint committee report submitted on 01.03.2024,
communication sent by Sub-Divisional Magistrate, Sadar, Muzaffarnagar
to the City Magistrate, Muzaffarnagar dated 27.02.2024 is enclosed which
confirms the factum of death of children on account of drowning in the pits
in the mining area of respondent no. 6. This communication also refers to
the report of Tehsildar confirming the death of the children due to drowning
in the pits created by brick kilns. Along with the report, a communication
dated 26.02.2024 sent by Regional Officer, Budhana, Janpad,
Muzaffarnagar to City Magistrate, Janpad, Muzaffarnagar has also been
enclosed giving the details of the incident and cause of death due to

drowning in the pits created by brick kiln-respondent no. 5.

12. Record reflects that initially FIRs were registered but on account of
the resistance by family member no postmortem was done and FIRs have
been filed on the basis of the affidavits given by mother and father of the
deceased but these affidavits are inconsequential in present proceeding as
they are verbatim the same and appears to have been obtained,
subsequently, under pressure. Those affidavits were given in the criminal
proceedings whereas, present proceedings are for award to compensation

for violation of environmental norms.

13. Record reflects that so far as respondent no. 6 is concerned, it has
paid compensation of 1 lakh each to the family members of deceased
Swati and Priyanshu and so far as respondent no. 5 is concerned, it has
also expressed the willingness to pay the compensation to the family
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members of three deceased children by submitting the letter annexure 5
enclosed with additional report of the joint committee dated 05.03.2024

stating as under:-

“HTAART [HageT T5 & & AT T e HIes Helqy AT I ToAd #H
3 g=gl I Gt H o & AT g A N fFEH 3o7ah, IRAN Tt &
ol 6l & [GFFH §# 15 faed T AT at & FIT .

14. Hence, it is clear that death of five children had taken place on
account of their accidental drowning in the pits dug up by respondent nos.
5 and 6 while illegally extracting the soil beyond the permissible limit and
these pits were filled with rain water and mud, hence were not visible,
which resulted into the accidental death. It was a failure of the project

proponents for not reclaiming the mined areas and also leaving it unfenced.

15. Under section 15(1) of the National Green Tribunal Act, 2010
(hereinafter referred to as the “NGT Act”), the Tribunal has the power to
grant relief and compensation to the victims of environmental damage. In
terms of sub-section (2) of section 15, the relief and compensation and
restitution of property and environment referred in various sub-clauses of
sub-section (1) is in addition to the relief paid or payable under the Public
Liability Insurance Act, 1991. Under section 17(1) of the NGT Act, where
death of, or injury to, any person (other than a workman) or damage to any
property or environment results from an accident or the adverse impact of
an activity or operation or process, under any of the scheduled enactment,
the person responsible is liable to pay such relief or compensation for such
death, injury or damage, under all or any of the heads specified in Schedule
II, as determined by the Tribunal. Schedule II of NGT Act includes death,
permanent, temporary, total or partial disability or other injury or sickness.

It also covers medical expenses incurred for treatment of injuries or



sickness and expenses incurred by the Government or any local authority

in providing relief, aid and rehabilitation to the affected persons.

16. The Tribunal in OA No. 885/2022, In re: News item in India TV dated
02.12.2022 titled “Chhattisgarh: Seven dead as part of limestone mine
collapse in Bastar Village” vide order dated 17.05.2023 has considered in
detail the issue of awarding compensation to the victims of mining
accident. In that order, the Tribunal has also considered the judgment on
the issue of awarding compensation to the family members of deceased
persons on account of illegal mining attracting the Principle of Absolute
Liability. The Tribunal in the above matter in this regard has held as

under:-

“7. Itis clear from the report that death of six persons has taken
place due to collapse of soil bed in the course of excavation of soil.
The report mentions that accident site area has been fenced with
sign board of restricted area. The excavation activities are prohibited
in the area.

8. Though the Committee has failed to identify the violator, there
is no dispute that death is in the course of illegal excavation. There
is a failure on the part of State machinery in preventing such
hazardous activities and also identifying the persons undertaking
such activities. In such situation, there is no reason to deprive the
heirs of the deceased from just compensation to be paid by the State
with liberty to recover the same from violators. While primary liability
for such deaths is of the persons undertaking illegal excavation
activities, State cannot avoid its responsibility for safety of human
lives for failure of its vigilance and regulatory mechanism. It appears
that acknowledging this responsibility, the State has given some
amount of compensation i.e. Rs. 4 lakhs in respect of each death
which cannot by any standard be considered to be adequate. Even
on adhoc basis and in absence of particulars of loss of earning,
compensation in such cases has to be atleast Rs. 20 lakhs for each
death.This is the view taken by this Tribunal in number of cases,
including vide order dated 28.03.2023 in OA No. 204/2023, In
re:News item published in Newspaper The Hindu dated 07.03.2023
titled “Three children die during illegal mining in West
Bengal”.The Tribunal held:

5. The Tribunal has dealt with number of cases of deaths
and injuries to victims by failure to follow environmental norms
and enforce right to environment which is part of right to life,
heirs of the deceased and the victims have been held
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entitled to compensation on the principle of absolute
liability arising out of doing hazardous commercial
activity. Though such liability basically is of violator of
law, where law violator is not made to pay
compensation, the State has also been held to be liable
to pay compensation as per its duty as welfare State to
protect the citizen and also for failure to take steps to
protect the citizens against hazardous illegal activities
to prevent which is duty of the State. The Tribunal has
acted consistently with parens patriae duty of the State
in terms of law laid down inter alia in MCD v. Uphaar
Tragedy Victims Association, (2011) 14 SCC 481 and
Vadodra Municipal Corporation v. Purshottam v. Murjani
& Ors. (2014) 16 SCC 14. Some of the observations from
Supreme Court judgements are:

“T.N. Centre for Public Interest Litigation v. State of
T.N., (2017) 6 SCC 734

The State stands on the position of a loco parentis to the
citizens and when there are so many deaths of farmers in
the State of Tamil Nadu, it becomes obligatory on the part
of the State to express concern and sensitiveness to do
the needful and not allow the impecunious and poverty-
stricken farmers to resign to their fate or leave the
downtrodden and the poor to yield to the idea of fatalism.
The concept is alien in the welfare State and the social
justice which is required to be translated in a democratic
body polity. As is manifest from the assertions and the
grievances that have been agitated, deaths are due to
famine backdrop and other natural causes and also due
to immense financial problem. The State, as the guardian,
is required to see how to solve these problems or to meet
the problems by taking curative measures treating it as a
natural disaster. Silence is not the answer.

MCD v. Uphaar Tragedy Victims Assn., (2011) 14 SCC
481

The law is well settled that a constitutional court can
award monetary compensation against the State and its
officials for its failure to safeguard fundamental rights of
citizens but there is no system or method to measure the
damages caused in such situations

Compensatory damages are intended to provide the
claimant with a monetary amount necessary to
recoup/replace what was lost, since damages in tort are
generally awarded to place the claimants in the position
he would have been in, had the tort not taken place; which
are generally quantified under the heads of general
damages and special damages. Punitive damages are
intended to reform or to deter the wrongdoer from
indulging in conduct similar to that which formed the
basis for the claim. Punitive damages are not intended to
compensate the claimant which he can claim in an
ordinary private law claim in tort. Punitive damages are



awarded by the constitutional court when the
wrongdoer’s conduct was egregiously deceitful.”

6. We may also refer to some earlier orders of the Tribunal
dealing with industrial and other accidents on account of
violation of environmental norms in the State of West Bengall,
where the Tribunal awarded compensation to the victims.
Some extract from order dated 18.12.2020 in O.A. No.
272/2020, News item published in the “Times of India” dated
20.11.2020 entitled “Six killed as blast tears through Malda
Plastic recycling factory” is reproduced below:-

6. The Tribunal dealt with the issue by requiring
payment of compensation to the victims, restoration of
environment and adopting suitable safety measures to
avoid such recurrence in the light of Expert Committee
reports. In the present case, the State PCB has
acknowledged that the activity was illegal and the unit
has now been found to be demolished. This cannot be
sufficient step for enforcement of law and for remedy to
the victims. The Tribunal fixed minimum interim
compensation in such cases at Rs. 15 Lakhs in case of
death, Rs. 5 Lakhs in case of serious injury and Rs. 2.5
Lakhs for simple injuries as follows=:

“6. ... we assess interim compensation for death
to be 15 lacs each (taking into account multiplier of
around 16 and loss of earning of about one lac a
year, taking the minimum wage, apart from
conventional sums), for grievous injury Rs. 5 lac per
person, for other injuries of persons hospitalized Rs.
2.5 lac per person and for displacement at Rs.
25000/ - per person.”

7. The State is under obligation to secure atleast this
amount of compensation to the victims and if it is not able
to do so, the State must pay this much amount of
compensation out of its own funds, with liberty to recover
the same from the persons responsible for the situation.

8. Accordingly, we direct the District Magistrate,
Malda to give compensation in above terms to the victims
within three months out of the State funds, excluding the
amount already paid. It will be open to the District
Magistrate to recover the amount from the concerned
violators by taking coercive measures, as per law. The
victims will be at liberty to seek any other relief in
appropriate proceedings. This direction is without

1.

News item published in the “Times of India” dated 20.11.2020 entitled “Six killed as blast tears
through Malda Plastic recycling factory”, OA No. 272/2020 decided on 18.12.2020.

In re: News item published in The Economic Times dated 21.12.2021 titled “3 dead, 44 injured in
flash fire at IOC’s Haldia refinery”, OA No. 440/2021 decided on 07.01.2022.

Order dated 08.06.2020 in O.A. No. 22/2020 (WZ), Aryavart Foundation through its President
v. Yashyashvi Rasayan Pvt. Ltd. and Anr.
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prejudice to the criminal liability of the management and
the operators of such activities.”

7. In the present case, death of the children is patently due
to violation of established norms. The State Authorities failed
to enforce the law and prevent the incident. Apart from illegal
engagement of children, the mining in the river bank is not
shown to be by any Authority of Law, such as, mining lease,
replenishment study, DSR and Environment Clearance. No
safeguards have been used in the process. Thus, the State
cannot escape liability for violation of environmental norms.
While primary liability is of the persons engaged in illegal
mining on ‘Absolute Principle’ laid down in M.C. Mehta vs.
Union of India & Ors., (1987) 1 SCC 395, when the violators
have not been made to pay, it is the liability of the State to pay
the compensation and recover the same from the violators.
Liability for compensation is in addition to liability under the
Criminal Law.

8.  Further, vide order dated 11.06.2021 passed in O.A. No.
44/2021 titled as In re: News item published in The News
Indian Express dated 12.02.2021 titled “At least 19 dead in
Virudhunagar firecracker factory blast, more than 30
injured” the Tribunal held.:-

9. ...Compensation can be assessed on reasonable
basis guided by restitution principle atleast at floor level,
leaving other remedies of the victims open. Thus, broadly
agreeing with the Committee, we direct that the
scale of compensation should be Rs.20 lakhs in
respect of each of the deceased victims and Rs.15
lakhs to persons who have burns in excess of 50%
and Rs.10 lakhs for persons who have burns from 25
to 50% and Rs.5 lakhs for persons who have injuries
between 5 to 25%. Victims who were treated as
outpatients and who had but minor degree of burns
or other forms of simple injuries shall be paid Rs.2
lakhs.”

9. The Tribunal had dealt with series of industrial and
accidental matters directing environmental compensation for
deceased and injured in recent pasts.

31.

In re: Gas Leak at LG Polymers Chemical Plant in RR Venkatapuram Village Visakhapatnam in
Andhra Pradesh, OA No. 73 /2020 decided on 01.06.2020.

Aryavart Foundation through its President vs. Yashyashvi Rasayan Put. Ltd. & Anr., OA No.
85/2020 (Earlier OA 22/2020) (WZ) decided on 03.02.2021.

Bonani Kakkar vs. Oil India Limited & Ors., OA No. 43/2020(EZ) decided on 19.02.2021.

News item published in the local daily “Economic Times” dated 30.06.2020 titled “Another Gas
Leakage at Vizag Factory kills two, critically injures four...”, OA No. 106/2020 decided on
22.12.2020.

News item published in the “Indian Express” dated 01.07.2020 titled “Tamil Nadu Neyveli boiler
blast: 6 dead, 17 injured”, OA No. 108/2020 decided on 22.12.2020.

News item published on 13.07.2020 in the local daily named “India Today” titled “Massive fire engulf
Vizag chemical plant, explosions heard, injuries reported”, OA No. 134 /2020 decided on 22.12.2020.
News item published in the “Times of India” dated 20.11.2020 entitled “Six killed as blast tears
through Malda Plastic recycling factory”, OA No. 272 /2020 decided on 18.12.2020.

News item published in the “Indian Express” dated 23.11.2020 entitled “Maharashtra: Two Killed,
eight injured in methane gas leak in sugar factory”,0A No. 274 /2020 decided on 16.08.2021.
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10. In view of above, we direct the District Magistrate,
Siliguri/ Darjeeling to ensure payment of compensation @ 320
Lakh each to the heirs of the deceased and Z5 Lakh to the
injured, after deducting the amount already paid. The payment
may be made within one month and make the violators
accountable  under  Environmental Law  be taken
simultaneously at the earliest.

11. The State PCB may exercise its regulatory authority
under the environmental laws - the Water (Prevention and
Control of Pollution) Act 1974, the Air (Prevention and Control
of Pollution) Act 1981, the Environment (Protection) Act and
Rules 1986, in coordination with any other concerned
authority.”

9. Accordingly, we direct that the District Magistrate, Bastar may
disburse further amount of Rs. 16 lakhs to the heirs of each of the
deceased and Rs. 2 lakhs each to the injured within one month from
today. It will be open to the District Magistrate to identify the
violators and proceed against them in accordance with law, including

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

In RE: News item published in the local daily “Indian Express Sunday Express” dated 28.06.2020
titled “Gas Leak in Agro Company Claims life of one”, O.A No. 107 /2020 decided on 08.01.2021.
In re : News item published in Navbharat Times dated 24.12.2020 titled “Gas leaks in IFFCO Plant,
2 Officers dead”, O.A. No. 04/2021 decided on 04.06.2021.

In re: News item published in The Indian Express dated 07.01.2021 titled “Four workers dead due
to toxic gas leak in Rourkela Steel Plant”, O.A. No. 09/2021 decided on 11.02.2021.

In re: News item published in The News Indian Express dated 12.02.2021 titled “At least 19 dead in
Virudhunagar firecracker factory blast, more than 30 injured, O.A. No. 44/2021 decided on
03.03.2022.

In re: News item published in Times Now News dated 23.02.2021 titled “Karnataka: Six killed in
quarry blast in Hirenagavalli, Chikkaballapur”, O.A. No. 59/2021 decided on 22.04.2022.

In re: News item published in The Hindu dated 23.02.2021 titled “Two dead, 5 missing in fire at UPL
Plant’, O.A. No. 60/2021 decided on 14.12.2021.

In re: News item published in The Times of India dated 28.02.2021 titled “Delhi : Man charred to
death as illegal factory catches fire”, O.A. No. 65/2021 decided on 31.08.2021.

In re: News item published in The Hindu dated 14.03.2021 titled “Safety lapses led to reactor blast
at pharma unit’, OA No. 79/2021 decided on 31.08.2021.

In Re: News item published in the “Indian Express” dated 04.11.2020 titled “Ahmedabad: Nine killed
as godown collapses after factory blast”, OA No. 258 /2020 decided on 23.03.2021.

In re: News item published in The Times of India dated 08.06.2021 titled “18, mostly women, killed
in fire at Pune chemical unit”, OA 130/2021 decided on 01.02.2022.

Rakesh Suresh Chandra Kapadia v. Gujarat Pollution Control Board & Ors., OA No. 31/2021 (WZ),
decided on 08.11.2021.

In re: News item published in The Hindustan Times dated 17.06.2021, titled “Blast in firecracker
unit in Maharashtra’s Palghar, at least 10 injured”, OA No. 134/2021 decided on 25.06.2021.

In re: News item published in The Indian Express dated 12.07.2021 titled “Six killed in factory fire:
Owner held, raids on to nab second accused”, OA No. 171/2021 decided on 07.09.2021.

In re: News item published in The Indian Express dated 07.01.2022 titled “Gujarat: At least 06 dead,
20 sick after gas leak at industrial area in Surat’, OA No. 05/2022 decided on 18.01.2022.

In re: News item published in India Today dated 26.12.2021 titled “7 dead in boiler explosion at
noodle factory in Bihar’s Muzaffarpur, probe ordered’, OA No. 02 /2022 decided on 22.04.2022.

In re: News item published in The Economic Times dated 21.12.2021 titled “3 dead, 44 injured in
flash fire at IOC’s Haldia refinery”, OA No. 440/2021 decided on 07.01.2022.

In re: News item published in The Tribune dated 22.02.2022 titled “7 killed in blast at firecrackers
factory in Himachal Una”, OA No. 143/2022 decided on 08.03.2022.

In re: News item published in Hindustan Times dated 05.03.2022 titled “Bhagalpur: 14 dead in
firecracker unit blast”, OA 198/2022 decided on 27.05.2022.

In re: News item published in The Times of India dated 12th April, 2022, titled “Six killed in chemical
factory blast in Gujarat”,OA No. 272 /2022 decided on 12.04.2022.

In re: News item in NDTV dated 14.04.2022 titled “6 killed, 12 injured after fire breaks out at Andhra
Pradesh Pharma Unit”, OA No. 284 /2022 decided on 20.04.2022.

In re : News item published in Business Standard dated 09.02.2023 titled “Blast at JSPL’s Raigarh
plant kills two workers, two others injured”, OA No. 110/2023 decided on 28.02.2023
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for recovery of compensation. The State may review its vigilance and
regulatory regime to prevent such incidents in future.”

17. In the above matter, the Tribunal had awarded compensation of 20
lakhs to the family members of the deceased and %2 lakhs to the injured
persons finding that the originally awarded compensation amount of 34
lakhs in respect of each death could not be considered to be adequate by
any standard, even on adhoc basis and in absence of particulars of loss of
earning, compensation in such cases has to be at least 20 lakhs for each
death. The Tribunal has also noted its earlier judgments taking the same

view.

18. The Tribunal in OA No. 66/2022 in the matter of K. Saravanan v.
State of Tamil Nadu, vide order dated 16.01.2023 had taken note of the
norms of payment of compensation in para 7(b) as under:-

b. Norms for compensation

1. The compensation that is payable for victims of the tragedy
could never be arbitrary. The need to compensate or right to
secure compensation could themselves be not a matter of
debate at all. Only the scale of compensation and the
persons who would become liable to pay the compensation
will require to be appraised.

2. There are several compensation regimes for deaths and
injuries and different enactments which are dis-similar and
grossly variant. The Workmen Compensation Act, which is
surely applicable, provides compensation that will have
scales of compensation determined on the age and the
income of the workman. The liability shall be on the principal
employer. Here the problem is that the licensee has sub-
leased the premises to three different persons whom we
have named above but have not gathered statements from
any one of them since they appear to be in judicial custody
after arrest, pending investigation into criminal offences
instituted against them.

3. The Public Liability Insurance Act casts an absolute liability,
caps the entitlement to a paltry sum of Rs.50,000/ - for death
and Rs.25,000/ - for grievous injury. It cannot be efficacious
to look for relief under the said Act.

4. The scales of compensation under different enactments for
transport accidents as in Carriage by Air Act, Railways &
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Motor Vehicles Act are different. In the first three enactments
set out, there is absolute liability and the compensation
ranges between Rs.8 lakhs and Rs.15 lakhs. The Motor
Vehicles Act contemplates three regimes: absolute liability
under Section 140, prescribing Rs.2 lakhs for death,
Rs.50,000/- for grievous injuries and compensation up to
Rs.800,000/- under a structured formula of strict liability
norm under Section 163A. Just compensation under Section
166 is what is most scientific and driven essentially through
two decisions in Sarla Varma Vs. DTC -(2009) 6 SCC 121
and as modified by National Insurance Company Vs. Pranay
Sethi-(2017) 16 SCC 680. The compensation is determined
based on a multiplier formula which will be applied against
the multiplicand that is quantified as the likely contribution
to the family by the deceased victim. The conventional heads
of claims, such as, loss to estate, loss of love and affection,
loss of consortium towards spouse, funeral expenses are all
added. In the amendment contemplated by Amendment Act
32 of 2019, the minimum threshold amount that will become
payable shall be not less than Rs.5 lakhs for fatal accident
and Rs.2 lakhs for grievous injuries.

In traumatic accidents such as bomb blasts or fire accidents
due to electrocution or terrorist activities, public law remedies
have been resorted to, where the compensation shall not
always be made to depend on the age of the victims and the
number of dependents. They are invariably fixed sums within
the broad age brackets, such as persons less than 20 years
of age and above the said age limit. In MCD Vs. Uphaar
Tragedy Victims Association-(2011) 14 SCC at page 481 -the
compensation was fixed at Rs. 10 lakhs in the case of those
aged more than 20 years and Rs.7.5 lakhs to those aged less
than 20 years and compensation of Re. 1 lakh was awarded
to each of the injured victims. The amount carried interest at
9%.

In Dabwali Fire Tragedy Victims Vs. Union of India & Others,
a Division Bench of the P & H High Court provided
compensation by examining the recommendations of the
One-man Commission that elicited details about the age of
the victims, the number of dependents of each of them, the
income of the deceased persons, in amounts ranging
between Rs.1 lakh and Rs.15 lakhs. The decision of the
Division Bench passed in CWP 13214 of 1996 through its
decision on 09.11.2009, was confirmed by the decision of
the Supreme Courtin-(2013) 10 SCC at page 494. In Sanjay
Gupta v State of UP (2015)5 SCC 283, the Supreme Court
was dealing with an incident of devastating fire that broke
out in a Consumer Show held at Victoria Park, Meerut. It was
organised by a private company through contractors
engaged by them after seeking permission from the State
Government. It resulted in death of 64 persons and grievous
injuries to several others. The Commission of Enquiry found
the State and its authorities to be prima facie responsible for
statutory violations while granting permission and during
the show. No doubt, in this case there was no violation of
any law in the grant of licence, but there had been a lack of
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care to see that the premises had been used only by the
persons who held the licence.

In Sanjay Gupta (Supra) the Supreme Court had taken note
of the compensation awarded in Uphaar Tragedy Victims
Association case, decided in 2011 as well as Dabwali fire
tragedy case, decided in 2013. They observed that the State
Government should see that the victims did not remain in a
constant state of suffering and despair and interim
compensation of Rs.30 lakhs was directed to be paid, which
subsequently through a direction issued in the same case
and reported in (2018) SCC 634, to be distributed on pro-rata
basis through the Jurisdictional District Judge.

There have been other earlier decisions of the Supreme Court
when fixed sums have been awarded through public law
remedy. In what was referred as boat tragedy case dealing
with deaths of children due to boat capsize in MS Grewal Vs.
Deep Chand Sood (2001) 8 SCC 151, the court awarded
compensation at the rate of Rs 5 lakhs for each child and on
the recommendations of former Chief Justice Chandrachud’s
report in Lata Wadhwa Vs. State of Bihar in (2001) 8 SCC at
page 187-the compensation ranged between Rs.2 lakhs per
child and an amount upto Rs.5 laksh per adult. To persons
who had burn injuries to the extent of 10% or below, the
Supreme Court awarded, in modification of the Chief Justice’s
Report, a minimum amount of Rs.2 lakhs.

In all the cases before us, we do not have data of the number
of dependents for the deceased persons. In respect of injuries,
a few have been treated as outpatients and immediately
discharged while some persons are still undergoing
treatment. The percentage of burns have varied from 5% to
75%. Unfortunately, among the injured victims, there have
been casualties during the treatment, for on as late as
05.04.2021, the tally of dead was 27. In this accident, there
is no report of any child as having been injured or dead. We
confronted only a few persons who are injured and who are
less than 18 years of age. We do not think it would be proper
for us to assess compensation for everyone by eliciting the
age, income, etc. It will be appropriate to take the
examples of lumpsum amounts awarded through
public law remedies and allow for independent rights
to be pursued by any victim through statutory forums
prescribed under the Workmen Compensation Act, if so
advised. The Workmen Compensation Act itself does
not recognise any payment other than through the
Commissioner and any compensation that we will
recommend could be directed to be paid to the party
under notice to the Workmen Compensation
Commissioner so that they are not treated as amounts
awarded by ‘contracting out’. In the decisions which we
have referred, the ex-gratia payment made by the
government will not be required to be deducted. On the
other hand, we believe that the State Government shall
take responsibility for 10% of liability for lack of
effective supervision through Inspector of Factories

15



10.

11.

and 10% on the Central Government for their failure to
implement the safety laws. Rest of the 80% shall be
levied on the licensee and his lessees jointly and
severally and the 10% each as we have fixed on the
Central and State Governments shall be several. One
of us, (Kulkarni) is of the view that on account of the
quoted provision of immunity, the payment by the
State and the Centre shall be by way of contribution
in gratis rather than responsibility by default.
Further, as per rule 2(37) of the aforesaid rules, the
occupier who has the control and who is responsible
for managing the affairs of premises is solely
responsible for the accident for the violations of rules
and conditions of the licence.

Taking note of the fact that in the Uphaar tragedy
victims case the maximum compensation was Rs.10
lakhs, but it related to an incident that took place in
1997, almost 25 years back, we will double the
compensation for death at Rs.20 lakhs per family of
each of the deceased victims and Rs.15 lakhs to
persons who have burns in excess of 50% and Rs.10
lakhs for persons who have burns from 25 to 50% and
Rs.5 lakhs for persons who have injuries between S to
25%. Victims who were treated as outpatients and who
had but minor degree of burns or other forms of simple
injuries shall be paid Rs.2 lakhs. The amounts shall be
directed to be paid within the time the Tribunal may
set and direct a further liability of interest at 12% p.a.
for default of payment. The compensation is not merely
a financial reparation for the loss of lives and injuries
that have restitutive attributes but also designed to be
punitive for the criminal negligence in carrying out
hazardous activities in brazen violation of several laws
that we have outlined above. The compensation
amounts must necessarily therefore, be higher than
what could occasion in a straightforward case of
granting compensation as a welfare measure such as
under the Workmen’s (Employees’) Compensation Act.

The amounts on the same scales could be made also to
victims of accidents in the same district just before and after
our visit

XIII. REMEDIAL MEASURES TO PREVENT ACCIDENTS

St Activity At whose instance
No.

1 Video clips of safety through whatsApp and mobile | Central Government-
devices apart from periodical workshops imparting | Explosives experts
norms of safety to be circulated to all employees State government-

Industrial safety

2 | Strict vigilance to ensure conformity as regards | PESO and District
working only in sheds and not in open spaces Revenue Authority

3 | Drone surveillance of various sheds PESO and District

Revenue Authority

4 | Submit the compliance of the occupier once in a six | Manufacturer/

months or quarterly basis and mandated to be | Licensee
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uploaded on the public domain on the website of
the respective regulatory agency.

5 | Permanent closure of sheds which have in the past | Licensing authority
been found guilty of breaches.

6 | Punitive fines of not less than Rs. 50 lacs for | Licensing authority
instances of violations of conditions of license such
as grant of lease, sublease, employment of more
personnel than authorised, use of banned
chemicals etc.

7 | Public liability insurance for all factories to be | Collector
made obligatory.

8 | Group insurance providing for higher | Licensing authority
compensation of not less than Rs. 5,00,000 than
the limit hitherto observed for Rs. 50,000.

9 | Existing manpower of the various | Central government
regulatory authorities to be strengthened in order | State Government
to have periodical post clearance monitoring and
ensure better compliance

10 | Defaulting industries need to be | Revenue Division of
immediately inventoried and regulated | the Collectorate
within a time frame

11 Firecrackers’ manufacturing and bulk storage | Tamil Nadu Pollution
facilities under the ambit of Consent | Control Board
Management within specified time frame as
mandated

12 Occupational Health surveillance i.e., periodical | Directorate of
health check-up of the employees Industrial Safety

and Health

13 | Fire-fighting facilites such as dry powder | State Fire Services
extinguisher, soda ash, limestone etc. are in place
to handle the accident in the Fireworks
Industry/metal-based fire accident.

14 | Provision for appropriate clothing, gloves, and | Licensee
footwear

15 | Increased automation that avoids physical | Industrial
handling of dangerous chemicals and Entrepreneurs/ Dept.
substances of Industries &

Commerce

16 Through CSR funds of the industries located in the | Licensing authorities
district, more focus should be given to the | For MSMEs &
development of education to the local communities | Factories Ministry of
and their upliftment. Commerce/ Company

Affairs

17 | Crisis Management System and Co-ordination | Central Government,
Committee constituted shall meet periodically and | State Government and
review effective monitoring mechanism and | District Collector
suggest measures for prevention and recurrence of
such accidents.

18 | As per section 9B of Explosive Act 1884 | Legislature
punishment for certain offences given is very
moderate. The same requires legislative review for
greater stringency.

19 Since the unit in which the accident occurred is no | The respective
more in a state to take manufacturing activity, the | licensing authorities
licence granted by PESO,NOC granted by District
Authorities, Arms Act license for sulphur, factories
Act license shall be cancelled.

20 The workers who are engaged in most hazardous | Licensees/ employers
operations viz. mixing, filling of chemicals, colour
pellets making shall be certified after training and
those alone shall be employed. The unit shall not
functional unless these workers are certified.

21 To monitor the ambient air quality in all clusters of | Tamil Nadu Pollution

firework factories, minimum of two Continuous
Ambient Air Quality Stations shall be installed,
through which impact on environment due to
incidental explosion can be quantified.

control Board
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19. Having regard to the criteria which has been laid down by the orders
of the Tribunal and considering the fact that in the present case also death
of five children has taken place on account of the drowning in the pits dug-
up by the respondent nos. 5 & 6 while illegally extracting soil beyond the
permissible limit, the said respondent nos. 5 & 6 are liable to pay
compensation to the extent of 20 lakhs to the family members of each
deceased children and %2 lakhs to the injured. In the incident involving the
respondent no. 5, M/s Maa Bhagwati Brick Kiln, three children had died,
therefore, respondent no. 5 is liable to pay compensation of ¥ 20 lakh to
family members of each deceased children. In the incident involving the
respondent no. 6, M/s. Shree Ram Brick Kiln, two children had died. M/s.
Shree Ram Brick Kiln has provided %1 lakh compensation each to the
family of two deceased children, therefore, now it is liable to pay 219 lakhs

each to the family members of each deceased children.

20. We are to direct that in terms of the above judgement, the amount
will be disbursed at the first instance by the State Government then it will
be open to the State Government to recover the same from the respondent

nos. 5&0, respectively.

21. Let the above payments be made by the concerned District
Magistrate to the family members of the victims within a period of two
months from today and action taken report be submitted before the

Registrar General of the Tribunal within three months.

22. OA is accordingly disposed of.

Prakash Shrivastava, CP
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Sudhir Agarwal, JM

Dr. A. Senthil Vel, EM

Dr. Afroz Ahmad, EM
April 18, 2024
Original Application No. 604 /2023
JG/AVT
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