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IN THE NATIONAL COMPANY LAW TRIBUNAL 
NEW DELHI BENCH (COURT – II) 

  Item No. 203 
(IB)-393(PB)/2023 

IA-6411/2023, IA-1820/2024   
IN THE MATTER OF: 
 

  Seema Malhotra …. Applicant/Personal Guarantor  

AND IN THE MATTER OF IA No. 1820/2024: 
 

Kotak Mahindra Bank Limited 

Reg. Office at:  

27BKC, C 27, G Block,  

Bandra Kurla Complex, Bandra (E),  

Mumbai- 400051                                                                  … Applicant/ 

Financial Creditor 

Versus 
Mrs. Seema Malhotra 

R/o House No. 9-A, Rose Enclave, College Road, 

Civil Lines, Ludhiana 

Punjab-141001                                                        … Respondent/ 

Personal Guarantor 

 

Under Section: 94(1) r/w 65 of IBC, 2016 
 
 

Order delivered on 08.11.2024 
 

CORAM: 
 

SH. ASHOK KUMAR BHARDWAJ, HON’BLE MEMBER (J) 

SH. SUBRATA KUMAR DASH, HON’BLE MEMBER (T) 
 

PRESENT:  
 For the Applicant : Mr. Abhishek Anand, Karan Kohli, Ishaan 

Dhingra, Advs in IA-1820/2024. 

Adv. Anubhav Mehrotra for Ms. Rita Khanna 

 For the SBI : Adv PBA Srinivasan, Adv Aanchal Pundir, Adv 

Sumit Swami, Adv Srishti Bansal 

 For the PG : Mr. Ayandeb Mitra, Adv. and Mr. Anshit 

Aggarwal, Adv. 

 
                    

Hearing Through: VC and Physical (Hybrid) Mode 
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ORDER 
 

IA-1820/2024: The present application has been preferred by Kotak 

Mahindra Bank Ltd. The prayers made in the captioned application read thus:  

a) Allow the present Application; 

b) Pass consequential directions under Section 65 of the Code 

against the Respondent/ Personal Guarantor for fraudulent 

initiation of individual insolvency resolution process of the 

Personal Guarantor; 

c) During the pendency of the present application, grant ex-parte 

ad-interim stay on the proceedings in Company Petition (IB) No. 

393 (PB) of 2023 filed by the Respondent. 

d) Pass such other or further order/ order(s) as may be deemed fit 

and proper in the facts and circumstances of the instant case. 

 

2. The Applicant Bank in the captioned I.A. had extended certain financial 

facility to M/s Stan Autos Private Limited qua which Ms. Seema Malhotra i.e. 

Applicant in CP(IB) No. 393/(PB)/2023 stood as Personal Guarantor. The 

Applicant Bank could allege that the PG has not preferred the CP(IB) No. 

393/(PB)/2023 with bona fide intention and object, but has resorted to the 

insolvency process only with ulterior motives and at a belated stage when she 

could anticipate that her available assets were to be appropriated in terms of 

the provisions of the SARFAESI Act, 2002, the proceedings under which were 

initiated by the Applicant Bank.  

3. In his submission, the Ld. Counsel for the Applicant Bank submitted 

that one can be called to have initiated the proceedings under Section 94 of 

IBC, 2016 in terms of the proper spirit of the code if he or she filed the 

application under Section 94 (ibid) within reasonable period after either the 

invocation of the bank guarantee or the account of the debtor being declared 



IA-1820/2024 in CP(IB)-393/PB/2023 
Kotak Mahindra Bank Limited vs. Mrs. Seema Malhotra 

Page 3 of 35 

as an NPA or when the financial facility is recalled. According to him, when 

the proceedings under Section 94 (ibid) are initiated after a considerable gap 

of the loan amount of the Principal Borrower being declared NPA, say like 

three years as in the present case, then one cannot avoid to have a semblance 

that the Applicant/PG has not acted bonafidely, fairly, and honestly offered 

its assets and properties for the creditors to whom he or she owed the debt as 

guarantors. According to him, Section 94 of the Code is available to such 

Personal Guarantors who reasonably believe that now he or she has turned 

insolvent and that there is no other option available to him or her, but to seek 

resolution of its insolvency and take shelter of Chapter III to V of IBC, 2016. 

4.  To espouse that in the present case, the steps taken by the PG under 

Section 94 of the Code are not bona fide, the Ld. Counsel for the Applicant 

Bank could give a list of dates viz. 29.11.2020 i.e., the date on which the 

account of Principal Borrower/ Corporate Debtor was declared as NPA,  

13.09.2021 i.e., the date on which the personal guarantee was invoked, 

23.09.2021 i.e., the date on which the Applicant Bank issued statutory notice 

under Section 13(2) of SARFAESI Act, 12.10.2021 i.e., the date on which the 

Applicant Bank preferred application before Debt Recovery Tribunal by way 

of O.A. No. 867 of 2021, 29.12.2021 i.e., the date on which the symbolic 

possession of the mortgaged property was taken over by the Applicant Bank, 

17.01.2022 i.e., the date on which the Hon’ble Punjab and Haryana High 

Court granted an interim stay on the proceedings instituted qua the PG under 

the SARFAESI Act, 27.03.2023 i.e., the date on which the Hon’ble Supreme 

Court in SLP(C) No. 17335 of 2022 reversed the interim order passed by the 

Hon’ble Punjab and Haryana High Court, 11.04.2023 i.e., the date on which 
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the Hon’ble Punjab and Haryana High Court disposed of CWP 873 of 2022, 

06.07.2023 i.e., the date on which the District Magistrate passed the order 

for physical possession of the property, 02.02.2023 i.e., the date on which the  

application under Section 94 of IBC, 2016 was preferred which was kept 

under objection, 10.07.2023 i.e., the date on which the application was first 

listed before the Bench, but was re-notified to 11.07.2023. On 11.07.2023, 

the hearing could be deferred on account of pendency of various petitions 

before the Hon’ble Supreme Court in which the vires of Section 94/95 of IBC, 

2016, were under challenge. The Applicant has given the aforesaid factual 

position in para 6.1 to 6.33 of the application, which reads thus: 

 

 

 

 



IA-1820/2024 in CP(IB)-393/PB/2023 
Kotak Mahindra Bank Limited vs. Mrs. Seema Malhotra 

Page 5 of 35 

 

 

 



IA-1820/2024 in CP(IB)-393/PB/2023 
Kotak Mahindra Bank Limited vs. Mrs. Seema Malhotra 

Page 6 of 35 

 

 

 

 

 



IA-1820/2024 in CP(IB)-393/PB/2023 
Kotak Mahindra Bank Limited vs. Mrs. Seema Malhotra 

Page 7 of 35 

 

 

 

 



IA-1820/2024 in CP(IB)-393/PB/2023 
Kotak Mahindra Bank Limited vs. Mrs. Seema Malhotra 

Page 8 of 35 

 

 

 

 



IA-1820/2024 in CP(IB)-393/PB/2023 
Kotak Mahindra Bank Limited vs. Mrs. Seema Malhotra 

Page 9 of 35 

 

 

 

 



IA-1820/2024 in CP(IB)-393/PB/2023 
Kotak Mahindra Bank Limited vs. Mrs. Seema Malhotra 

Page 10 of 35 

 

 

 

 



IA-1820/2024 in CP(IB)-393/PB/2023 
Kotak Mahindra Bank Limited vs. Mrs. Seema Malhotra 

Page 11 of 35 

 

 

 

 



IA-1820/2024 in CP(IB)-393/PB/2023 
Kotak Mahindra Bank Limited vs. Mrs. Seema Malhotra 

Page 12 of 35 

 

 

 



IA-1820/2024 in CP(IB)-393/PB/2023 
Kotak Mahindra Bank Limited vs. Mrs. Seema Malhotra 

Page 13 of 35 

 

 



IA-1820/2024 in CP(IB)-393/PB/2023 
Kotak Mahindra Bank Limited vs. Mrs. Seema Malhotra 

Page 14 of 35 

 

 

 

 

 



IA-1820/2024 in CP(IB)-393/PB/2023 
Kotak Mahindra Bank Limited vs. Mrs. Seema Malhotra 

Page 15 of 35 

 

 

 

 



IA-1820/2024 in CP(IB)-393/PB/2023 
Kotak Mahindra Bank Limited vs. Mrs. Seema Malhotra 

Page 16 of 35 

 

 

 

 



IA-1820/2024 in CP(IB)-393/PB/2023 
Kotak Mahindra Bank Limited vs. Mrs. Seema Malhotra 

Page 17 of 35 

 

 

5. The Ld. Counsel for State Bank of India who has preferred a separate 

application not listed before the Bench, could support various arguments 

raised by Mr. Abhishek Anand, Ld. Counsel for the Applicant Bank. To 

buttress his plea, he made reference to Part-IV of the application preferred by 

the PG under Section 94 of IBC, 2016. He contended that in the application 

there is an admission that the proceedings were instituted only after the 

creditors had initiated action for recovery of their debt. The relevant excerpt 

of the application reads thus: - 
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6. Having referred to the aforementioned averments made in the 

application, the Ld. Counsel for SBI espoused that the Applicant/ PG in CP(IB) 

No.393/(PB)/2023 herself admitted that she could invoke the provisions of 

Section 94(1) of IBC, 2016 only because the Applicant Bank in the captioned 

application i.e. IA-1820/2024 could initiate the proceedings against her under 

the SARFAESI Act, 2002. He further submitted that the PG instituted 

proceedings only to earn the benefit of moratorium qua other proceedings and 

not thus, was not bona fide. 

7.  It is the contention put forth by the Ld. Counsel for the Applicant Bank 

as also Ld. Counsel for SBI that sufficient funds are not available with the 

Applicant, and thus, she may not be in position to offer any repayment plan 

and that the present proceeding instituted by her is only a moonshine defence 

to escape her liabilities.  

8. The Ld. Counsel appearing for the PG contended that the IBC provides 

for an insolvency resolution mechanism for a PG and that such mechanism 

can be resorted to only in such circumstances where the PG is insolvent and 

is not in a position to discharge her debt/liabilities. In his submissions, it is 

not the object and intent of Chapter III of IBC, 2016 that the PG should be in 

a position to discharge the entire amount of debt. According to him, could the 

PG be in such a position, she could have discharged the liability and there 

could be no occasion or reason for her to seek the remedy under the provisions 

of Chapter III to V of the Code. The Ld. Counsel for the PG would also contend 

that the IBC nowhere provides that a PG cannot resort to the process under 

Section 94 of IBC, 2016, where the proceedings are pending against her. In 

his submission, the Code provides for moratorium under Section 96 & 101 of 
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the Code only because it envisages that there may be legal action or pending 

proceedings against the PG.  

9.  The Ld. Counsel for the PG also contended that the Applicant Bank 

could issue a demand notice in terms of the provisions of Rule 7 of IBBI 

(Application to Adjudicating Authority for Insolvency Resolution Process for 

Personal Guarantors to Corporate Debtors) Rules, 2019, thus the bank itself 

had intention to resort to the process under IBC, 2016. Therefore, it has no 

moral grounds or locus to question the proceedings instituted by the PG. It is 

submitted that the objection raised by Kotak Mahindra Bank at this stage are 

premature. 

10.  We heard the Ld. Counsels for the parties and perused the record. 

Indubitably, as per her own admission, the total assets available with 

Applicant in CP(IB) No. 393/PB/2023 are much less than the amount of 

liability. The relevant excerpts of the particulars of guarantor including the 

details of assets as given in Part-I of the application reads thus: - 
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11. In compliance of this court’s order dated 18.10.2024, the PG filed an 

additional affidavit on 23.10.2024 enclosing therewith a list of her assets. The 

said list of assets read thus: - 
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12. As has been noted hereinabove, there is a wide gap between the assets 

owned by the Applicant and the liability that she has to discharge. 

Nevertheless, the gap between the assets owned by a PG and the liability she 

owes to discharge can be no ground to take a view that the provisions of 

Chapter III to V of IBC, 2016 cannot be invoked. 

13. The pending proceedings against the PG may also be no ground to arrive 

to take a view that the proceedings initiated under Section 94 of IBC, 2016, 

are with ulterior motive. In fact, both Section 96 & 101 of the Code envisage 

that there might be proceedings pending against the guarantor qua the 

amount of debt defaulted to be paid. It is only for this reason that both the 

provisions provide for moratorium qua the pending proceedings. The 

difference between 96 & 101 is only that when Section 96 provides for 

moratorium only qua the debt payable by the guarantor, Section 101 also 

provides for moratorium qua the assets, legal rights and beneficial interests 

of the guarantor. The provisions of Section 96 & 101 of the Code read thus: - 

“96. Interim moratorium.—(1) When an application is filed under 

section 94 or section 95—  

(a) an interim-moratorium shall commence on the date of the 

application in relation to all the debts and shall cease to have effect 

on the date of admission of such application; and  

(b) during the interim-moratorium period—  

(i) any legal action or proceeding pending in respect of any 

debt shall be deemed to have been stayed; and  

(ii) the creditors of the debtor shall not initiate any legal 

action or proceedings in respect of any debt.  

(2) Where the application has been made in relation to a firm, the Interim-

moratorium under sub-section (1) shall operate against all the partners 

of the firm as on the date of the application.  

(3) The provisions of sub-section (1) shall not apply to such transactions 

as may be notified by the Central Government in consultation with any 

financial sector regulator.” 
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“101. Moratorium.— (1) When the application is admitted under section 

100, a moratorium shall commence in relation to all the debts and shall 

cease to have effect at the end of the period of one hundred and eighty 

days beginning with the date of admission of the application or on the 

date the Adjudicating Authority passes an order on the repayment plan 

under section 114, whichever is earlier.  

(2) During the moratorium period—  

(a) any pending legal action or proceeding in respect of any debt 

shall be deemed to have been stayed;  

(b) the creditors shall not initiate any legal action or legal 

proceedings in respect of any debt; and  

(c) the debtor shall not transfer, alienate, encumber or dispose of 

any of his assets or his legal rights or beneficial interest therein; 

(3) Where an order admitting the application under section 96 has been 

made in relation to a firm, the moratorium under sub-section (1) shall 

operate against all the partners of the firm.  

(4) The provisions of this section shall not apply to such transactions as 

may be notified by the Central Government in consultation with any 

financial sector regulator.” 

14. In view of the aforementioned, we are of the considered view that merely 

because certain debt recovery proceedings are pending against the PG, it 

cannot be held that the proceedings invoked by her under Section 94 of IBC, 

2016 is with any ulterior motive or for exterior reasons.  

15. We may also be not oblivious of the fact that the provisions of Section 

94 (4 & 5) of the Code provides for certain circumstances on prevalence of 

which, the guarantor may not be eligible to file application under Section 94(1) 

of the Code. The provisions of Section 94 (4 & 5) of the Code reads thus: - 

“94. Application by debtor to initiate insolvency resolution 

process.—  

[…] 

(4) A debtor shall not be entitled to make an application under sub-section 

(1) if he is—  

(a) an undischarged bankrupt;  

(b) undergoing a fresh start process;  
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(c) undergoing an insolvency resolution process; or  

(d) undergoing a bankruptcy process.  

(5) A debtor shall not be eligible to apply under sub-section (1) if an 

application under this Chapter has been admitted in respect of the debtor 

during the period of twelve months preceding the date of submission of 

the application under this section.” 

16. Nevertheless, the Tribunal cannot turn a blind eye towards the abuse 

of process of Section 94 of IBC, 2016, when the factual position so indicates. 

In the present case, what is tremulous is that having filed the application on 

02.02.2023, the guarantor did not take steps for listing the same for quite 

some time knowing fully well that the IRP is a time-bound process. Besides, 

when the account of Principal Borrower was declared NPA on 29.11.2020 and 

the Applicant had sufficient idea about her financial situation i.e. the assets 

owned by her and her liability to discharge the debts, in all fairness she could 

have resorted to the provisions of Section 94 of IBC, 2016, at least within 

reasonable period after 13.09.2021 i.e., the date on which the personal 

guarantee was invoked. However, she could resort to the process only on 

02.02.2023, that too only for the purpose of keeping the application pending 

without getting the same listed immediately. Still, we could have given 

Applicant/ PG the benefit of judgment of Hon’ble Supreme Court of India in 

the matter of Dilip B Jiwrajka vs. Union of India & Ors. [WPC No. 1281 of 

2021] if the petition had been preferred after the delivery of the said judgment. 

The aforesaid judgment of Dilip B Jiwrajka (supra) was pronounced on 

09.11.2023, but before that judgment, the Applicant had preferred the 

application on 02.02.2023. Thus, it is not so that in view of the pendency of 

the proceedings before Hon’ble Supreme Court in aforementioned case, the 

Applicant did not wish to resort to the process under Section 94(1) of IBC, 
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2016. It is noticed that on 11.07.2023, the Applicant herself sought an 

adjournment on the ground that the challenge to validity of Section 94 & 95 

of IBC, 2016 was pending before the Hon’ble Supreme Court.  The order dated 

11.07.2023 reads thus: - 

“Mr. Vishal Ganda, Ld. Counsel on behalf of the Applicant- 

Corporate Debtor/ Personal Guarantor has appeared through VC. 

The Hon’ble Supreme Court is already seized of the matters u/s 

94, 95 of the IBC, 2016 in the proceedings in the case of Sanjay Singal & 

Anr. v. Union of India & Ors. (Writ Petition(s) (Civil) No.(s). 510/2022) & 

Ashok Pranjivan Bosmiya v. Union of India & Ors. (Writ Petition (Civil) No. 

705/2022 and the next date of hearing in the Hon’ble Supreme Court has 

been fixed on 18.07.2023. 

Similar orders have been passed in several other applications 

which have been listed before us in the past and the next date of hearing 

on these applications has been fixed for 19.07.2023 by this Tribunal. 

Accordingly, list this matter on 19.07.2023.” 

17. When the Applicant/ PG was conscious that the provisions of Section 

94 of IBC, 2016 was under challenge before the Hon’ble Supreme Court, her 

act of instituting the application under Section 94 of IBC, 2016 and then 

keeping the same pending without getting it listed and then persuading this 

Tribunal for adjournment on 11.07.2023 by drawing attention to the 

challenge pending before the Hon’ble Supreme Court clearly indicates that 

her object and intent was not to see resolution of her insolvency alone, but to 

earn the benefit of moratorium. We are also unable to appreciate that why 

and how after issuance of notice under Section 13(2) of SARFAESI Act, 2002, 

the Applicant/ PG did not deem it appropriate to realise that her condition 

was such that she had turned insolvent and that it was appropriate for her to 

resort to steps in the direction. On the contrary, she resorted to all such 

remedies which she could resort to in order to avoid the 
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attachment/possession of her properties. It is seen that the notice under 

Section 13(2) of SARFAESI Act, 2002 was issued on 23.09.2021, the original 

application before DRT was filed on 12.10.2021 and the symbolic possession 

of the mortgaged property was taken on 29.12.2021, still the Applicant/ PG 

preferred the petition under Section 94 of IBC, 2016 only on 02.02.2023 that 

too just to keep the same under defects. It would also not be gainsaid that the 

Corporate Debtors and the Personal Guarantors may prefer to resort to the 

processes under Section 10 & 94 of the Code respectively only after taking all 

such prior steps to adjust their assets and properties here and there and then 

resort to proceedings under the Code just to get a clean chit under Chapter 

III to V of the Code. 

18. Further, any PG should not resort to the proceedings under the Code 

on the ground that he or she is not liable to repay the defaulted debt but 

should only submit that whether he or she would offer a repayment plan or 

that he or she has no means to repay the defaulted debt on account of 

insolvency. Therefore, the proceedings under Section 94 of the Code should 

not be resorted to as caveat or safety net or guard against the recovery 

proceedings. Any view contrary to the above position would result in giving 

PGs a tool to scuttle the recovery proceedings pending against her. 

19. In view of the aforementioned, it is viewed that the proceedings 

instituted under Section 94 of IBC, 2016 can be perceived as bona fide only 

in such circumstances, where after invocation of personal guarantee, the 

guarantor is unable to discharge the debt and resort to the process, without 

further questioning the invocation of guarantee. In such cases, where the 

guarantor resort to all possible remedies against the acts of the creditor to 
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recover the debt and defend themselves to possible extent, it may be presumed 

that the PG believes and asserts that he or she is not insolvent and has legal 

right to oppose the claim of the debt by the creditors. Only when the guarantor 

fairly believes that her or she has liabilities to discharge and that he or she is 

not in a financial position to discharge the same and has turned insolvent, 

that the proceedings under Section 94 of IBC, 2016 can be initiated and an 

RP in terms of the provisions of Section 97 of IBC, 2016 may be appointed.  

20. In view of the aforementioned, we are persuaded to accept the plea 

raised in IA-1820/2024 by the Applicant Bank and allow the IA. Ordered 

accordingly.  

21. IB-393(PB)2023: In view of the order passed in IA-1820/2024, the 

IB-393(PB)2023 is dismissed as otiose and IA-6411/2023 is disposed of.  

 

               -Sd-                                                   -Sd- 
 
(SUBRATA KUMAR DASH)                     (ASHOK KUMAR BHARDWAJ) 

             MEMBER (T)                   MEMBER (J) 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
Upasana/ Atul Raj 


