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3w / ORDER

PER ANIL CHATURVEDI, AM :

These two appeals of the Revenue are emanating out of the
common order of Commissioner of Income Tax (A) — 7, Pune dated

24.03.2015 for the assessment years 2007-08 and 2008-09.

2. Before us, at the outset Ld.AR submitted that though the
appeals filed by the Revenue are for different assessment years but the
facts and issues involved in both the appeals are identical except for
the assessment year and the amounts involved and therefore the
submissions made by him while arguing one appeal would be equally
applicable to the other appeal also and therefore, both the appeals can

be heard together. The aforesaid submission of the Ld A.R. has not
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been objected to by Ld.DR. We therefore for the sake of convenience
proceed to dispose of both the appeals by a consolidated order.
However, we proceed with narrating the facts for assessment year

2007-08.

3. The relevant facts as culled out from the material on record are

as under :-

3.1. Assessee is a company stated to be engaged in the business of
manufacturing of MS Ingots. Assessee filed its return of income for
AY. 2007-08 on 31.10.2007 declaring total loss of Rs.17,57,445/-.
The assessment was framed u/s 143(3) of the Act on 31.12.2009 and
the total income was determined at Rs.11,04,195/-. Thereafter Ld.
CIT vide order passed u/s 263 of the Act set aside the assessment
order framed by the AO u/s 143(3) of the Act and directed the AO to
re-examine the issue with reference to survey report of DDIT
(Taxation), Pune and decide the issue afresh in accordance with the
directions contained therein. Pursuant to the directions of Ld.CIT,
order was re-framed by AO u/s 143(3) r.w.s 263 vide order
dt.07.12.2011 and the total income was determined at
Rs.1,25,50,750/-. Aggrieved by the order of AO, assessee filed appeal
before Ld. CIT(A) who vide order dt.24.03.2015 noted that since the
order passed by Ld. CIT u/s 263 of the Act was set aside by ITAT,
Pune vide order dt.20.09.2013, consequential order passed by AO u/s
143(3) r.w.s. 263 of the Act does not survive and therefore requires no

adjudication. The relevant observation of Ld. CIT(A) reads as under :-

“Since the order passed by the learned CIT-I, Pune u/s 263 of the LT.
Act is set aside by the ITAT, Pune Bench vide order dated 20.09.2013,
ITA Nos.1709 & 1710/PN/2011, the assessment orders passed by the
Assessing Officer consequent to such orders has lost its base and the
same do not survive. Therefore, the present appeal filed by the
appellant against such assessment orders have become infructuous and
need not be adjudicated by this office.”
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Aggrieved by the order of Ld. CIT(A), Revenue is now in appeal
before us and has raised the following grounds :

“1. Whether on the facts and circumstances of the case and in law the
Hon’ble Commissioner of Income Tax (Appeals) was justified in following
the order of ITAT which quashed the order u/s 263 passed by the
Commissioner of Income Tax ?

2. Whether on the facts and circumstances of the case and in law the
Hon’ble Commissioner of Income Tax (Appeal) was justified in not going
to the facts and merits of the case as the purchases claimed by the were
in fact non-genuine ?

3. For the facts and such other reasons as may be urged at the time of
hearing, the order of the Ld.Commissioner of Income Tax (Appeals),
Pune may be vacated and that of the Assessing Officer be restored.”

4. Before us, at the outset, Ld.A.R. submitted that against the
order passed by Ld. CIT u/s 263, the matter was carried by the
assessee before the Tribunal. The Tribunal vide order dt.20.09.2013
in ITA No.1709 & 1710/PN/2011 for A.Ys. 2007-08 and 2008-09 had
held the powers exercised by Ld. CIT u/s 263 to be bad-in-law. He
placed on record the copy of the aforesaid order of the Tribunal. He
therefore submitted that in such a situation, no interference of Ld.
CIT(A) is called for. He thus supported the order of Ld. CIT(A). Ld.D.R.
did not controvert the submissions made by Ld.A.R. but however

supported the order of AO.

5. We have heard the rival submissions and perused the material
on record. We find that against the order of Ld.CIT that was passed
u/s 263 of the Act, assessee had carried the matter before the
Tribunal. We find that the Co-ordinate Bench of the Tribunal in ITA
No.1709 & 1710/PN/2011 has held that the order passed by the AO
u/s 143(3) were not erroneous and therefore the powers exercised by
Ld. CIT u/s 263 of the Act setting aside the order passed by AO u/s

143(3) of the Act to be bad-in-law and accordingly quashed the order
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of Ld. CIT for A.Ys. 2007-08 and 2008-09. Before us, Revenue has not
placed any material on record to demonstrate that the aforesaid order
of the Co-ordinate Bench of the Tribunal has been set aside by the
Higher Judicial Authorities. In such a situation, we find no reason to
interfere with the order of Ld. CIT(A) and hence, the grounds of the

Revenue are dismissed.

6. In the result, the appeal of the Revenue for A.Y. 2007-08 is

dismissed.

7. As far as appeal for AY 2008-09 is concerned, since both the
parties before us have submitted that the facts of the case for the
assessment year 2007-08 and 2008-09 are identical, we, therefore, for
the reasons stated herein while disposing of the appeal for A.Y. 2007-
08 and for similar reasons, dismiss the grounds of Revenue in A.Y.
2008-09 also. Thus the grounds of Revenue in A.Y. 2008-09 are

dismissed.

8. In the result, the appeal of Revenue for A.Y. 2008-09 is

dismissed.

9. In the result, both the appeals of Revenue are dismissed.

Order pronounced on the 17t day of May, 2017.
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