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U/ ORDER

PER DINESH KUMAR AGARWAL, JM. :

This appeal preferred by the assessee is directed against the order dtd.
1-11-2010 passed by the 1d. CIT(A)- 41, Mumbai for the assessment year

2007-08.

2. Briefly stated facts of the case are that the assessee an individual. He

has shown income from salary, business income, long term capital gain and
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income from other sources. During the course of assessment proceeding, the
A.O. observed that the assessee has shown long term capital gain from sale of
property (Ravikiran) situated at Oshiwara, Andheri (West) which was
purchased on 5-1-99 from Ravikiran Estate Pvt. Ltd. The said property was
sold on 21-5-2006 as per sale deed agreement, and was registered on
22-5-2006. The sale was made for Rs. 21 lacs, the brokerage was paid Rs.
21,000/-, the sale value of the property was shown at Rs. 20,79,000/- on
which the A.O. has worked out capital gain Rs. 13,77,010/-. The A.O. further
observed that the assessee has invested Rs. 14 lacs in “Rural Electrification
Corporation Ltd.”, a Government of India Enterprise on 28-2-2007 for
exemption of capital gain u/s S4EC of the Income tax Act, 1961 (the Act).
According to the A.O. since the capital gain was invested after six months from
the date of sale of capital asset, the claim of exemption u/s 5S4EC of the Act is
not as per law and, hence, he rejected and taxed the capital gain Rs.
13,77,010/- as long term capital gain. Accordingly the A.O. completed the
assessment at an income of Rs. 23,40,960/- vide assessment order dtd.
30-11-2009 passed u/s 143(3) of the Act. On appeal, the ld. CIT(A) while
agreeing with the views of the A.O., confirmed the disallowance made by the

A.O.

3. Being aggrieved by the order of the 1d. CIT(A), the assessee is in appeal
before us challenging in all the grounds the sustenance of disallowance of

claim u/s S4EC of the Act.
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4. At the time of hearing the 1d. Counsel for the assessee while referring to
the facts of the case with relevant dates submit that the issue is fully covered
by the decision of the Hon’ble Bombay High Court in the case of CIT vs. Cello
Plast (2012) 209 Taxman 617 (Bom). He, therefore, submits that following the
same, the deduction u/s S4EC of the Act be granted to the assessee. He also

placed on record the copy of the said judgment.

5. On the other hand, the ld. D.R. while relying on the order of the A.O.
and the 1d. CIT(A) also relied on the order of the Tribunal in the case of Smt.
Anuradha Venkatesan vs. ITO (2013) 29 taxmann.com 68 (Chennai). He,
therefore, submits that the order passed by the 1d. CIT(A) in sustaining the

disallowance of deduction be upheld.

6. We have carefully considered the submissions of the rival parties and
perused the material available on record. We find that for deciding this issue,

it is useful to set out the relevant facts chronologically:

FACTS:

21-5-2006 Date of Sale of property. Long Term Capital Gain of Rs.
13,77,010/-.

21-5-2006 to REC bonds were not available during this period. (As per

1-7-2006 decision of Bombay High Court (supra) (para 10)

30-6-2006 CBDT Circular extending time to invest in S. S4EC Bonds
upto 3 1/12/2006.

1-7-2006 to REC bonds became available. (As per decision of

3-8-2006 Bombay High Court (supra) (para 10)

4-8-2006 to REC bonds were not available (As per decision of

22-1-2007 Bombay High Court (supra) (para 10)

17-10-2007 As REC bonds were not available assessee deposited Rs.
14,00,000/- with Capital Gains Scheme.
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21-11-2006 Six months period from date of sale of property
expired.
31-12-2006 Period Extended by CBDT expires.
22-1-2007 REC Bonds became available. (As per decision of
Bombay High Court (supra) (para 10)
2-2-2007 Assessee immediately applied for Bonds by making
payment out of Deposit in Capital Gains Scheme.
28-2-2007 Allotment of Bonds to Assessee.

We further find that in the case of Cello Plast (supra) the relevant facts were

set out as under (para 10):-

22-3-2006 The respondents sold their factory building.

22-3-2006 to | During this period, REC bonds were not available.

1-7-2006

30-6-2006 CBDT Circular extending the time to invest in the section

S4EC bonds upto 31-12-2006.

1-7-2006 to 3- | REC bonds became available during this period as stated in
8-2006 a letter dated 10-4-2008 from REC Ltd. filed with the
Assessing Officer by the respondents.

04-08-2006 to | REC Bonds were not available during this period.
22-1-2007

21-9-2006 Six months from the date of sale of the property by the
respondents. In normal course, therefore, the last date for
the respondents to invest in bonds to avail of the benefit
under section 54EC.

30-10-2006 As the REC bonds were still not available, the respondents
invested Rs. 50,00,000/- in fixed deposits issue by the
State Bank of India. The respondents by a letter dated 30-
10-2006 instructed the State Bank of India to invest Rs.
50,00,000/- in FDs stating that the same will be
withdrawn and invested in bonds when available.

31-12-2006 Last date for investing in bonds to avail of the benefit under
section S4EC as per the CBDT circular dated 30-6-2006.

22-1-2007 to | REC bonds once again available (as stated in a letter dated
31-1-2007 10-4-08 from REC Ltd. to the respondent).

31-1-2007 Respondents purchased REC bonds.

On the above facts, their Lordships while allowing the claim of the assessee
have held vide para 22 of the judgment as under:-

“22. In the present case, the bonds were not available from 4/8/2006 to
22/1/2007. The last date for investment in the normal course would have been
21/9/2006 which was extended upto 31/12/2006. The respondents ought to
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be entitled to an extension of the number of days between 4/8/2006 to
21/9/2006 at the very least and, in any event, to a reasonable extension. The
respondents admittedly invested in the bonds on 31/1/2007 i.e. within nine
days of their being available once again from 22/1/2007. Considering that the
bonds were not available for such a long period, an extension of merely nine
days is extremely reasonable in the present facts”.

Since the facts of the present case are almost similar to the facts of Celloplast
(supra), which is binding on us, therefore, the decision relied on by the 1d. D.R.
is not applicable to the present case. This being so and keeping in view the
assessee has made investment in REC bonds within reasonable extension of
time, the disallowance made by the A.O. and sustained by the 1ld. CIT(A) is

deleted. The grounds taken by the assessee are, therefore, allowed.

7. In the result, assessee’s appeal stands allowed.
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In the result, the appeals of the assesses/revenue are allowed/dismissed/partly allowed/allowed
for statistical purposes/partly allowed for statistical purposes.
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