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PER VIJAY PAL RAO (J.M.):

This appeal by the revenue is directed against the order dated
23-9-2010 of CIT(A)-20, Mumbai for the assessment year 2007-08.
The only ground raised by the revenue in this appeal is as under :-

“1. On the facts and in the circumstances of the case and in
law, the Ld CIT(A) erred in holding that the assessee is eligible
for deduction u/s 80IB of the Income-tax Act, 1961, despite the
fact that the assessee has not fulfilled the conditions of sections
80IB(2)(iii) and 801B(2)(iv) of the Income-tax Act, 1961.”

2. We have heard the learned DR as well as learned AR of the
assessee and considered the relevant material on record. The

Assessing Officer has disallowed the claim of deduction under Section
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80IB on the ground that the assessee has not employed minimum 10
workers in the undertaking and has hired contract labourers.
Therefore, in view of the Assessing Officer, the assessee has failed to
comply with the conditions laid down under Section 801A/B(2)(iii) of the

Income Tax Act.

3. On appeal, the learned CIT(A) has allowed the claim of the
assessee by following the decision of this Tribunal in assessee’s own
case for the assessment year 1999-2000 to 2004-2005. Learned AR
of the assessee has pointed out that the decision of this Tribunal in
assessee’s own case, has been upheld by the Hon’ble jurisdictional
High Court in the case of CIT Vs. Jyoti Plastic Works Pvt. Ltd.,

reported in 339 ITR 491.

4. At the outset, we note that the issue of eligibility for deduction
under Section 80IB with respect to the condition of employing
minimum workers has been decided by this Tribunal vide its order
dated 5-2-2010, in favour of the assessee. The order of this Tribunal
has been confirmed by the Hon’ble jurisdictional High Court in the
case of Jyoti Plastic Works Pvt. Ltd., (supra) in para 17 & 18, which

IS as under :-

“No doubt that the decision of the Allahabad High Court in the
case of Venus Auto P. Ltd. [2010] 321 ITR 504 (All) is in
consonance with the arguments advanced by the Revenue.
However, we find it difficult to subscribe to the views expressed
by the Allahabad High Court in the aforesaid case. As held by
this court in the case of Sawyer's Asia Limited [1980] 122 ITR
259 (Bom), the undertaking is not required to have ten or more
regular workers and it may be said to have satisfied that
requirement if the aggregate actual number of workers engaged
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in the manufacturing process, both regular and normal, is ten in
number. Therefore, under section 80-1B(2)(iv), what is relevant
is the employment of ten or more workers and not the mode and
the manner in which the said workers are employed by the
assessee. In other words, irrespective of the terms of
employment, the condition of section 80-1B(2)(iv) would stand
fulfilled if the assessee in aggregate employs ten or more
workers in its manufacturing activity. The fact that the employer-
employee relationship between the workers employed by the
assessee differs cannot be a ground to deny deduction under
section 80-1B of the Act so long as the workers employed by the
assessee in aggregate exceed ten in number. Accordingly, we
find it difficult to follow the decision of the Allahabad High Court
in the case of Venus Auto P. Ltd. [2010] 321 ITR 504 (All).

In the result, in the facts of the present case, since the actua
number of workers employed in the manufacturing process
exceeded ten in number, the Tribunal was justified in holdin
that the condition of section 80-IB(2)(iv) have been fulfilled.
Accordingly, the second question is also answered in the
affirmative, that is, in favour of the assessee and against the
Revenue.”
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5. Following the decision of the Hon’ble jurisdictional High Court in
the assessee’s own case, we decide this issue in favour of the

assessee and against the revenue.

6. In the result, appeal of the revenue is dismissed.

IRUMHA: TSTEd dr 31Tl WTRST T STl & |
Order pronounced in the open court on 28" Sept., 2012 .

3TTCRT I IO Gl #ArTed & feeieh: 28" Sept.,2012 &I &I 15 |

Sd/- Sd/-
( Toeg ) (fasraarer Q)
(RAJENDRA SINGH) (VIJAY PAL RAO)

JIET FETI/ACCOUNTANT MEMBER =a1i&i%h I&&I/JUDICIAL MEMBER
Hag Mumbai;  fsi Dated 28" / Sept. /2012

9.5.fA/pkm.fF.47./PS



4 ITA No :8254/ 10

3meer $r gfafaf 3@ ®d/Copy of the Order forwarded to :
1. 3rdremadf / The Appellant

g2t / The Respondent.

T 3 (314Ter) / The CIT(A)-

3T 3D / CIT

fasmiha wfafafer, smaew sl siftreor, H{as
/| DR, ITAT, Mumbai
6. S ST / Guard file.

a &~ DN

dcaTad 9fd //True Copy//
JICRMTAR/ BY ORDER,

3U/TEIIE UShhR
(Dy./Asstt. Registrar)
3T YT ARIOT, Hs / ITAT, Mumbai



