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ICA/ORDER

PER I.P.BANSAL, J.M:

This is an appeal filed by the Revenue and it is directed against order

passed by Ld. CIT(A)-II, Mumbai dated 09/09/2010 for assessment year 2006-

07. Grounds of appeal read as under:

“1. On the facts and in the circumstances of the case and in law, the Ld. CIT(A)
erred in holding that the income of the assessee arising on account of ‘Royalty
and Fees for Technical Services’ is taxable on receipt basis and not on accrual

basis as held by the Assessing Officer in the assessment order.
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2. On the facts and in the circumstances of the case and in law, the Ld. CIT(A)
erred in holding that value of the software supplied by the assessee to M/s.
Siemens Ltd. Cannot be treated as ‘Royalty” in the hands of the assessee.”

2. At the outset it may be mentioned here that Ld. AR was required to
submit whether or not any appeal was filed by the assessee against the
impugned order of Ld. CIT(A). In reply Ld. AR submitted that assessee did not
file any appeal against the impugned order of Ld. CIT(A).

2.1 It was further submitted by Ld. AR that both the issues raised by the
Revenue are covered in favour of the assessee by the earlier orders of the
Tribunal. The issue raised in first ground is also covered by the order of the

Hon’ble Bombay High Court.

3. Apropos first ground; assessee was accounting its income arising on
account of “Royalty and Fee for Technical Services” on receipt basis. The stand
of the assessee has not been accepted by A.O on the ground that Department
has taken a consistent view that the income in this regard should be
recognized on accrual basis. It is in this manner the income of the assessee
was worked out. The action of AO was agitated in an appeal filed before
Ld.CIT(A), who relying upon the orders rendered by ITAT in respect of
assessment years 1990-91, 1991-92, 1994-95, 1996-97, 1997-98 and 2001-02
has held that Royalty has to be assessed to tax on receipt basis and not on
accrual basis. The Department is aggrieved by such findings recorded by Ld.

CIT(A) and has raised ground No.1.

4. Before us, apart from aforementioned orders of the Tribunal, reference
was also made to the decision of Hon’ble Bombay High Court rendered in
respect of assessment year 1996-97, which is an order dated 22/10/2012 in
[.T. Appeal No.124 of 2010, copy of order is placed at pages 3 to 4 of the paper
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book. Following question was raised by the Revenue before Hon’ble Bombay

High Court:

“i)Whether on the facts and in the circumstances of the case the Tribunal was
right in law in holding that the Royalty and fees for technical services should be
taxed on receipt basis without appreciating the fact that the Hon’ble Supreme
Court has held in the case of Standard Drum Motors Private Limited V/s. CIT,
201 ITR 391 that the credit entry to the account of the assessee non-resident in
the books of the Indian Company amounted to receipt by the non-resident?”

Their Lordships have decided this issue as per the following observations:

“2. As regards first question is concerned, the Income Tax Appellate Tribunal
referring to para-1 to 3 under Article IIX-A of the Double Taxation Avoidance
Treaty with the Federal Germany Republic as per Notification dated 26th August
1985 held that the assessment of royalty or any fees for technical services should
be made in the year in which the amounts are received and not otherwise.
Counsel for the Revenue relied upon the Special Bench decision of the Tribunal in
the assessee’s own case, which in our opinion, has no relevance to the facts of
the present case, as it relates to the period prior to the issuance of Notification
dated 26t1 August 1985. In this view of the matter the decision of the Income Tax
Appellate Tribunal in holding that the royalty and fees for technical services
should be taxed on receipt basis cannot be faulted”.

He submitted that subsequently the aforementioned order was followed by
Their Lordships in respect of Assessment Years 1997-98, 2001-02 and 2003-
04.

5. In this view of the situation after hearing both the parties, we hold that
Ld. CIT(A) did not commit any error in accepting the claim of the assessee as
the same is in accordance with the decision of Hon’ble Bombay High Court.

This ground of the Revenue is dismissed.

6. Apropos Ground No.2, this issue relates to equipments having software
which were required for proper running of the equipments sold by the
assessee. The A.O segregated the sale amount into two categories; (a) sale of
equipments; (b) sale of software and assessed a sum of Rs.236.81 crores on

account of supply of software by treating the same as Royalty in the hands of
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the assessee company. On the other hand, it is the stand of assessee that
software is a part and parcel of equipment sold, therefore, no Royalty is
payable. Before, Ld. CIT(A) reference was made to the earlier decision of ITAT
on the same issue in which the issue was decided by ITAT in favour of the
assessee. These are decisions in ITA No.1957/Mum/2007 & C.O
No.187/Mum/2007 dated 8/12/2008 in respect of assessment year 2001-02
and ITA No0.2099/Mum /2007 & CO No.188/Mum/2007 dated 10/12/2008 for
assessment year 2002-03 and relying on these decisions Ld. CIT(A) has decided
the issue in favour of the assessee and deleted the addition, hence, the

Department has raised Ground No.2.

7. At the outset it was submitted by ld. AR that this issue is consistently
deciding in favour of the assessee by the ITAT and reference was made to the
orders of ITAT rendered in respect of assessment year 2001-02, 2002-03 and
2003-04 and 2004-05. Copy of these orders have been enclosed in the paper
book from pages 1 to 18. The initial order of the Tribunal is in respect of
assessment year 2001-02, copy of which is placed at pages 15 to 18 of the
paper book( appeal Nos. have been described in above part of this order). The
relevant observations of the Tribunal are as under:

“6. We have heard the rival submissions and perused the relevant material on
record. There is no dispute on the fact that the Assessee had not separately sold
software but it was part and parcel of the equipment supplied to M/s. Siemens
Limited. The case of the Assessee is that it should be taken as “Business profits”
as per Article-7 of DTAA between India and Germany. On the other hand the
Department wants it to be considered as falling under Article-13, being the
royalty. We have to decide whether the sum of Rs.5.29 crores is to be considered
as “Business profits” or “royalty”. The Special Bench of the Tribunal in the case of
Motorola Inc. vs. DCIT [(2005) 95 ITD 269(Delhi)(SB)] has considered this aspect
and held that “the payment made to the Assessee for use of software in the
equipment did not amount to royalty either under the Income-tax Act or the
DTAA”. The facts involved in the instant case are akin to those considered by the
Special Bench in the afore-noted case. The learned Departmental Representative
could not point out any distinguishing feature in the facts of the instant case vis-
a-vis that decided by the Special Bench. Respectfully following the view taken by
the Special Bench on this aspect of the matter, we are of the considered opinion
that the amount received by the Assessee towards supply of software cannot be
segregated from the supply of equipment and hence that portion cannot be
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considered “royalty”. We, therefore, approve the view taken by the learned CIT(A)
on this issue.”

8. In this view of the situation, after hearing both the parties, we decline to
interfere in the relief granted by Ld. CIT(A) as the same in accordance with the
orders of Tribunal rendered in the case of assessee for earlier years. This

ground of the Revenue is also dismissed.

0. In the result, the appeal filed by the Revenue is dismissed.

Order pronounced in the open court on 06/05/2014
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