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A/ ORDER

PER AMIT SHUKLA (J.M.) :

These are the cross appeals filed by the assessee as well as the

department against the order dated 19-8-2010, passed by the CIT (A)-
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19, Mumbai in relation to penalty proceedings under Section 271(1)(c)
for the assessment year 2004-2005. Since the common issues are
involved in both the appeals, therefore, for the sake of convenience,

both the appeals are being disposed off by this consolidated order.

2. For the quantum of assessment passed under Section 143(3)
vide order dated 20-10-2006, following additions/disallowances were
made :-

) Loss on sale of flats and expenses on sale 61,65,800

i)  Disallowance under s.14A 27,77,355
i)  Out of travelling and conveyance 19,63,982
iv)  Out of Misc. expenses 7,73,028

The said disallowance/additions were also confirmed by the CIT(A)
vide order dated 5-10-2007. The Assessing Officer initiated the penalty
proceedings under Section 271(1)(c) for concealment of
income/furnishing of inaccurate particulars of income on the ground
that the entire disallowance/additions have been confirmed by the
CIT(A). It was submitted before the Assessing Officer by the assessee
that the matter is still pending before the ITAT and, therefore,
requested the Assessing Officer to keep the penalty proceedings in
abeyance till disposal of the appeal by the ITAT. The Assessing
Officer held that since no explanation or information have been
furnished, he levied the penalty of %.41,78,420/- on the entire

additions.
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3. In the first appeal, the Ld. CIT(A) confirmed the penalty and
additions of %.61,65,800/- on account of loss on sale of flats and
expenses on sale. However, with regard to disallowance made under
Section 14A, travelling and conveyance and miscellaneous expenses,
he deleted the penalty. Against this, both the assessee and the

department have come in appeal before us.

4. At the outset, learned counsel on behalf of the assessee
submitted that in the quantum proceedings, the matter was set aside
and restored back to the file of the Assessing Officer vide order dated
24-11-2010 passed in ITA No0.149/Mum/2008. He further brought to
our notice that in pursuance of the ITAT's order, the assessment order
has already been passed vide order dated 30-5-2011, wherein relief
on account of loss on sale of flats and expenses on sale and
disallowance under Section 14A has been given and the entire
additions stands deleted by the Assessing Officer himself in set aside
proceedings. Thus, the impugned penalty proceedings have become

infructuous. On the other hand, learned DR did not dispute this fact.

5. We have carefully considered the rival submissions and also
perused the ITAT's order in the quantum proceedings and also the
assessment order passed in pursuance of ITAT's order. So far as the
issue of loss on sale of flats and expenses on sale and disallowance
under Section 14A, the same stands deleted in the assessment order

dated 30-5-2011, passed under Section 143(3) r.w.s.254. Therefore,
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the penalty on these amounts do not survive, hence, the same is
deleted.

6. As regards the expenses on account of travelling and
conveyance and other miscellaneous expenses, it is seen that the
same has been made on ad hoc basis by estimation. The CIT(A) in
the impugned order has held that these expenses have been
disallowed merely on estimated/ad hoc basis, therefore, penalty under
Section 271(1)(c) for concealment of income is not leviable. In view of
these facts, we do not find any infirmity in such a finding as no penalty
can be levied on additions made on ad hoc basis. Accordingly the

entire penalty stands deleted.

7. In the result, the appeal of the assessee is allowed and appeal

that of the revenue is dismissed.
qROTTHA: AR S 3rditer Tfiehe i STeh § Ud Asted i el
QIST T ST & |

Order pronounced in the open court on 6™ July, 2012 .
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