k2 ke 1 G O ol | G OO |

IN THE INCOME TAX APPELLATE TRIBUNAL
MUMBAI BENCHES “K”, MUMBAI

I AR.UH. I, T &g U A7 fAde gAT, Su1ide Geey, & gHeT |

Before Shri R.S.Syal, AM and Shri Vivek Varma,
JM

ITA No.7720/Mum /2011
Asst.Year 2007-08

M/s.Tecnimont ICB Ltd. The DCIT 9(3),

Tecnimont ICB House, ST/ Aaykar Bhavan, MK Road,
504, Chincholi Bunder, —. | Mumbai - 20.

Link Road, Malad (W), Vs.

Mumbai - 64

PAN:AAACI 2628B

(3rfremeft /Appellant) (Jcadff/Respondent)

3ot #r siw a/Appellant by :  Shri M.P.Lohia

gt #r 3w a/Respondent by :  Shri Ajeet Kumar Jain/
Shri Praveen Kumar

geAars & afg  / HIYoTT T daRg /
Date of Hearing :17.01.2013 Date of Pronouncement : 23 .01.2013

A/ ORDER

Per R.S.Syal (AM) :

This appeal by the assessee is directed against the order passed
by the Assessing Officer under section 143(3) r.w.s. 144C(13) of the
Income Tax Act,1961 (the Act) on 28.9.2011 in relation to the

assessment year 2007-08.

2. First ground of the appeal, being general, was not pressed by 1d.

AR. The same is, therefore, dismissed.
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3. The second ground is against the levy of mark-up of 5% on
reimbursement of cost recovered by the assessee from its Associated

Enterprises(AEs).

4. At the very outset the ld. AR contended that similar issue was
raised before the Tribunal in assessee’s own case for A.Y 2005-06 and
the Tribunal was pleased to restore this matter to the file of AO / TPO
for restricting the transfer pricing adjustment to the agreed mark-up as
per the Arrangement between the assessee and its AEs. In the said
order for the assessment year 2005-06, like the assessment year under
consideration, there existed an arrangement for mark-up on cost at 2%
and 5%, whereas the TPO applied 5% mark-up on flat basis. The 1d. DR
was fair enough to accept that the facts and circumstances of the
instant ground are similar to those for the said earlier year. In view of
the order passed by the Tribunal in assessee’s own case for the earlier
year, we set aside the impugned order and remit the matter to the file of
the AO/TPO for deciding it in accordance with the directions given by

the Tribunal in the said earlier year.

S. Ground No.3 is against levy of mark-up of Rs.1,35,885/- towards
interest on delay in receipt of reimbursement of expenses from AEs.
Briefly stated, the facts of this ground are that the assessee recovered
expenses from AEs. On being called upon to provide details of the date
of incurring of expenses and dates of receipt of same from AE, the
assessee submitted the details. On perusal of such details, the TPO
noticed that in some cases expenses incurred on behalf of AEs were
recovered after a delay of substantial period without charging any
interest. As per Annexure-1 to his order, the TPO proposed adjustment
of Rs.1,35,885/- on this score, which addition finally came to be made

in the assessment order.

6. The 1d. counsel for the assessee contended that the computation
of delay by the TPO was not correct inasmuch he ignored the credit

period allowed by the assessee as agreed. He raised no objection if the
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addition was restricted to the charge of interest beyond the agreed

period. The 1ld. DR was fair enough to accept this contention.

7. In view of the rival but common submissions, we set aside the
impugned order on this issue and remit the matter to the file of the
AO/TPO for restricting the amount of adjustment on account of interest
to the period beyond the agreed credit period. We want to make it clear
that this decision has been rendered on the concession made by the 1d.
AR.

8. Ground No.4 is against not allowing credit for "Tax relief u/s Sec.
90’ which was inadvertently mentioned as “Advance tax” in the
Electronically filed tax return. The assessee argued before the AO that
instead of putting the eligible amount of double taxation credit of
Rs.12,05,837/- under section 90 of the Act, the same was inadvertently
shown as “Advance tax” in the return and accordingly proper tax credit
may be given. Following the judgment of the Hon’ble Supreme Court in
the case of Goetze India Ltd., 151 Taxmann 1 (SC), the AO rejected the
assessee’s contention on the ground that no claim shall be allowed

otherwise than by way of return or revised return of income.

9. We have heard the rival submissions and perused relevant
material on record. It is observed that the claim of the assessee about
wrong classification of double taxation credit was rejected by the AO
because the assessee did not file a revised return. This view was
canvassed by the AO on the basis of the afore-referred judgment in
the case of Goetze India Ltd. However, it is pertinent to note that para -
4 of this judgment provides that operation of this judgment is restricted
to the AO and it does not, in any way, affect the powers of the
Tribunal under section 254 of the Act. We, therefore, direct the AO to
examine and allow assessee’s claim about the eligible amount of double
taxation credit as per law after allowing a reasonable opportunity of

being heard to the assessee.
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10. Ground No.S is against giving credit of only Rs. 1,79,44,144/- as
against claim of Rs.1,96,04,867/- without assigning any reason and
without providing any opportunity to the assessee. On this issue again
we direct the AO to examine this aspect of allowing of short credit of
the tax as per law and decide it afresh after allowing a reasonable

opportunity of being heard to the assessee.

11. The last ground about the charging of interest u/s 234B and 234C

is consequential.

12. In the result, the appeal filed by the assessee is partly allowed for

statistical purposes.

Order pronounced on this 23t day of January, 2013.
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