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3meer / ORDER

PER VIKAS AWASTHY, JM :

This appeal by the assessee is directed against the order of
Commissioner of Income Tax (Appeals)-1, Aurangabad dated 23-03-2015

for the assessment year 2010-11.

The solitary ground raised by the assessee in appeal is against
confirming of addition of Rs.7,60,960/- made on account of peak bank

balance.
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2. The case was called twice for hearing. However, none appeared on
behalf of the assessee. A perusal of case file shows that the first notice of
appeal was sent to the assessee on 09-04-2017 for 13-06-2017. The notice
was duly served on the assessee as is evident from acknowledgment
available on the file. On the said date since none appeared on behalf of the
assessee, the appeal was adjourned to 31-08-2017 and fresh notice of
appeal was issued to the assessee. On 31-08-2017 the adjournment
request was received from the assessee through e-mail. On written request
received from assessee the case was adjourned to 15-11-2017. Again on
the said date none was present on behalf of the assessee. In the interest of
justice fresh notice was issued to the assessee for 01-02-2018 through
RPAD. The notice of appeal was duly served as is evident from
acknowledgment card available on record. On 01-02-2018 when the case
was called, neither the assessee nor any Authorized Representative of the
assessee was present in the Court. It seems that the assessee is not keen
to pursue his appeal. Accordingly, we proceed to decide the present appeal
of assessee on the basis of material available on record and the

submissions made by 1d. DR.

3. The facts as emanating from records are : The assessee is a civil
contractor. The assessee filed his return of income for the impugned
assessment year on 09-07-2012 declaring total income of Rs.1,18,700/-.
On the basis of AIR information, notice u/s. 148 of the Income Tax Act,
1961 (hereinafter referred to as “the Act”) was issued to the assessee on
26-03-2012. During the course of assessment proceedings, the assessee
appeared along with his Authorized Representative once and furnished the
copy of return of income. Thereafter, the assessee did not co-operate with

the Assessing Officer. The Assessing Officer issued several notices u/s.
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142(1) but the assessee did not respond to the same. Under such
circumstances, the Assessing Officer was constrained to complete the
assessment by invoking the provisions of section 144 of the Act. The
Assessing Officer observed that the assessee is maintaining several bank
accounts. There are several entries of cash deposits in the Bank accounts
that are not explained by the assessee. The Assessing Officer made
additions on following counts :

i.  Peak Credit balance in State Bank of Hyderabad Rs.12,60,960/-,

ii. Peak Credit balance in Axis bank Rs.2,55,000/- and

iii. Closing Bank Balance (not shown in balance sheet) Rs.8,66,765/-.

Aggrieved by the assessment order dated 21-03-2013 passed u/s.
144 r.w.s. 147 of the Act, the assessee filed appeal before the
Commissioner of Income Tax (Appeals). The First Appellate Authority vide
impugned order partly allowed the appeal of assessee and restricted the
addition on account of peak balance in the bank to Rs.7,60,960/- only.
Now, the assessee is in second appeal before the Tribunal assailing the

addition confirmed by Commissioner of Income Tax (Appeals).

4. Shri Ajay Modi representing the Department vehemently supporting
the findings of Commissioner of Income Tax (Appeals) submitted that the
assessee has not been able to show the source of cash deposit in the bank.
The Commissioner of Income Tax (Appeals) has been very generous in
granting substantial relief to the assessee. As against the addition of
Rs.23,82,725/- the Commissioner of Income Tax (Appeals) has sustained
addition of Rs.7,60,960/- only. The ld. DR contended that the assessee
was non-cooperative before the Assessing Officer and even before the

Tribunal, the assessee has not appeared despite service of notice. This
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clearly shows that the assessee is defiant and has no respect for the law of

country. The ld. DR prayed for dismissing the appeal of assessee.

S. We have heard the submissions made by ld. DR and have perused
the material available on record. The assessee in appeal has assailed the
addition of Rs.7,60,960/-, confirmed by the Commissioner of Income Tax
(Appeals) on account of peak balances in the bank as on 02-02-2009. The
relevant extract of the findings of Commissioner of Income Tax (Appeals)
are as under :

“In respect of peak balances in State Bank of Hyderabad account
Rs.12,60,960/- on 02/12/2009 in Axis Bank account Rs.2,55,000/- on
23/10/2009, it has been noticed that the closing balance in the said
accounts is Rs.1,402/- and Rs.5,205/ - respectively. It has also been noticed
that the peak balance in State Bank of Hyderabad account Rs.12,60,960/ -
can only be considered as the said balance was on 02/12/2009 whereas
the peak balance in Axis Bank was on 23/10/2009. Therefore, the said
balance in Axis bank could be withdrawn and deposited in State Bank of
Hyderabad or used for business purpose. It is also a fact that the appellant
was working as piece worker and has also carried out the business of
supply of material to Rida Constructions and has received business receipts
of Rs.24,83,000/- and Rs.27,31,700/- in F.Y.2008-09 & 2009-10. Further,
the appellant had also substantial savings from amount sent by him from
Dubai. Considering the totality of the facts, the peak credit balance of
Rs.12,60,960/- in my opinion could be out of previous savings and
business receipts to the extent of Rs.5,00,000/-. The addition on account of
peak balances in bank as on 02/12/2009 is, therefore, restricted to
Rs.7,60,960/- as against made by the A.O. at Rs.1515,960/-
(Rs.12,12,960/- + Rs.2,55,000/-).”

6. The contentions of the assessee before the Commissioner of Income
Tax (Appeals) were that the assessee was previously working in Dubai and
had sent substantial amount to India through NRE account with Canara
Bank at Tarasingh Market, Gurudwara, Nanded. In the said account the
assessee had also deposited amount sent by his cousin. The assessee had
filed copy of the said account before the Commissioner of Income Tax
(Appeals). Apart from above the assessee also filed an affidavit of Mohd.
Abdul Azim Rauf who is a Government Civil Contractor working under the
name and style of M/s. Rida Construction. Shri Mohd. Rauf in his affidavit

confirmed that he had made payments to the assessee in the Financial
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Year 2008-09, Rs.24,83,000/- and in Financial Year 2009-10
Rs.27,31,700/- on account of piece work and supply of material. We find
that the Commissioner of Income Tax (Appeals) after considering the
submissions of the assessee restricted the addition to Rs.7,60,960/- only.
The order of Commissioner of Income Tax (Appeals) is well reasoned and
we concur with the same. There is no material before us to take a different
view. Accordingly, the impugned order is upheld and the appeal of

assessee is dismissed.

7. In the result, appeal of assessee is dismissed.

Order pronounced on Friday, the 02nd day of February, 2018.
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