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MEA/ORDER

Per AMARJIT SINGH , JM:

The present appeal preferred by the assessee is directed against
the impugned order dated 7th September 2011, passed by the learned
Commissioner (Appeals)-22, Mumbai, for the assessment year 2001-
02.

2. The assessee has taken the ground to the effect that the reopening
of the assessment for the assessment year 2001-02 is bad in law and also
disallowing of interest is not justified as the same was not charged on the
loan given by the assessee and the said order has wrongly been confirmed
by the I1d.CIT(A).
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3. The facts of the case are that the assessee firm was engaged in the
manufacturing of corduroy fabrics. The firm was having two partners
namely Shri Ravindra Jain and Smt. Amla Jain. During the year under
consideration, the assessee declared gross profit @11.06% against the
turnover of Rs.3.56 crores. The last year’s gross profit rate was @ 9.61
% as against the turnover of Rs. 5.05 crores. Initially, the Assessing
Officer passed the assessment order dated 24™ December 2003 u/s 143(3)
of the Act, computing the loss to the tune of Rs.11,76,210. Subsequently,
the assessment was re-opened under section 147 of the Act by issuance of
notice under section 148 on 28" March 2008, which was duly served upon
the assessee on 29" March, 2009. The AO has reopened the assessment
on noticing that the assessee has given interest free loans to the tune of
Rs.47.03 lacs, whereas, it has paid interest on its borrowings. After re-
opening the assessment, the Assessing Officer disallowed the interest to
the tune of Rs.8,46,866/- on the amount paid by the assessee company
as interest free loan and advance. Feeling aggrieved, the appeal filed
before the Id. CIT(A) and the Id. CIT(A) dismissed the plea taken by the
assessee by virtue of order dated 7™ September, 2011. Feeling aggrieved,

the present appeal has been filed.

4. The Id. Counsel for the assessee has argued that in the instant case,
the assessment order was finalised by the AO initially on 24" December
2003 and thereafter, the matter was reopened u/s 147 after by issuing
notice dated 28.3.2008 after expiry of four years from the end of relevant
assessment year. He submitted that there is no failure on the part of the
assessee to disclose fully and truly all material facts. Hence he submitted
that the AO has reopened the assessment on change of opinion, which is
not permissible as per decision of Hon’ble Supreme Court rendered in the
case of ACIT V/s ICICI Securities Primary Dealership (2012) (24
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Taxmann.com 310).

5. It is also argued that the AO has wrongly added the interest on the
loan amount which has been given by the assessee without interest, since
the assessee was having sufficient own capital funds about Rs.2.88 crores.
In support of this contention, the Id. Counsel for the assessee has placed
reliance on the law laid down by the Hon’ble Bombay High Court in the
case of CIT V/s Reliance Utilities Power Ltd. reported in 313 ITR 340
(Bom).

6. On the other hand, the Id. DR has refuted the said contentions and
argued that the assessee is claiming the deduction of interest against the
loan which he had taken but not recovering the interest on the loan which
he has advanced and, therefore, under the said circumstances, the AO has
rightly added the interest to the tune of Rs.8,46,866/- in the profit of the
firm in accordance with law, hence, the appeal of the assessee is liable to

be dismissed.

7. We heard the rival contentions and carefully perused the record. We
notice that the assessment for the year under consideration was originally
completed u/s 143(3) of the Act on 24.12.2003 and it was reopened by
issuing notice dated 28.3.2008 u/s 148 of the Act. Hence, the assessment
has been reopened after expiry of four years from the end of the relevant
assessment year, in which case, the AO is required to comply with the
conditions prescribed in the first proviso to section 147 of the Act, which
reads as under :

“Provided that where an assessment under sub-section (3) of
section 143 or this section has been made for the relevant
assessment year, no action shall be taken under this section after
the expiry of four years from the end of the relevant assessment
year, unless any income chargeable to tax has escaped assessment
for such assessment year by reason of the failure on the part of the
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assessee to make a return under section 139 or in response to a
notice issued under sub-section (1) of section 142 or section 148 or
to disclose fully and truly all material facts necessary for his
assessment, for that assessment year.”
The plain reading of the above said proviso would show that the AO has to
show that the assessee has failed to disclose fully and truly all the material
facts necessary for the assessment during the course of original
assessment proceedings. In the instant case, the AO has not given any
finding to the effect that there was failure on the part of the assessee to
disclose fully and truly all material facts. In the absence of such a finding,
the impugned reopening of the assessment is liable to be quashed as per
the decision rendered by the Hon’ble Supreme Court in the case of ACIT

V/s ICICI Securities Primary Dealership Ltd (supra).

8. On merits, we notice that the assessee has given interest free
advances to the tune of Rs.47.03 lakhs; whereas the assessee is having its
own capital to the tune of Rs.2.88 crores. Further, a perusal of the loans
availed by the assessee would show that the assessee has availed term
loan of Rs.11.28 lakhs from Shamrao Vitthall Co-operative Bank for
purchasing plant and machinery. Hence, the said loan could not have
been utilised for giving interest free advances. Further, the assessee has
availed cash credit loan of Rs.65.78 lakhs from the above said bank,
whereas the assessee is holding stock-in-trade to the tune of Rs.2.53
crores and hence the said cash credit loan also could not have been used
for giving interest free advances. Under these set of facts, the decision
rendered by the Hon’ble Bombay High Court in the case of Reliance
Utilities and Power Ltd (supra) shall also support the case of the
assessee. Hence, on merits also, the addition made on account of interest

expenditure is justified.
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9. Since we have held that the reopening of assessment is bad in law,
we set aside the order of Id. CIT(A) and quash the impugned assessment

order passed by the AO.

10. In the result, the appeal of the assessee is allowed.

Pronounced accordingly on 14th Oct, 2015.
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