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ORDER 

 
PER I.P.BANSAL, J.M: 
 

Appeal is filed by the Revenue and the cross objection by the assessee. These 

are directed against the order passed by the ld. CIT(A) dated 30/05/2011 for the 

assessment year 2003-04. The grounds of appeal read as under :- 

 



 ITA NO.6163/MUM/2011& CO-137/12 (A.Y.2003-04) 
 
  
 

2 

“1. On the facts and in the circumstances of the case and in 
law, the Ld.CIT(A) erred in directing to allow set off of 
unabsorbed depreciation and business loss against the income 
from other sources relying on the decision of the Hon'ble ITAT in 
assessee's own case for A.Y. 2001-02 without appreciating fact 
that assessee had income under the head of business and 
professional in the said year. 

 2. On the facts and in the circumstances of the case and in 
law, the Ld.CIT(A) erred in directing to allow set off of 
unabsorbed depreciation and business loss against the income 
from other sources without appreciating facts that as per 
provisions of Section 32(2) the unabsorbed depreciation and 
business loss for A.Yrs, 1997-98 to 2001-02 has to be set off against 
the business income only. 

          3. The appellant prays that the order of Ld. CIT(A) on the above 
grounds be set aside and that of the Assessing Officer be restored.” 

 
2. Grounds of cross objection read as under :- 
 

“The Respondent submits the following grounds of cross objection against the 
OuL 30.05.2011 made by the Commissioner of Income-tax (Appeals) 14, 
Mumbai: 
1. The learned Appellate Commissioner erred in holding that the 
principles of mutuality did not apply to income and dividends earned by the 
appellant 
2. The learned Appellate Commissioner further erred in holding that 
interest and dividend income earned by the appellant cannot be 
set off against the expenditure incurred by the appellant in conduct 
of its mutual activities. He failed to appreciate that there was a clear 
nexus between the said receipts and the activities of the appellant and that 
the set off was permissible in law. 

3. Without prejudice to the above and in the alternative, the 
respondent be granted benefit of section 44A of the Income tax Act, 
1961 and the income be computed accordingly.” 

 
Revenue’s Appeal :ITA No.6163/Mum/11 :- 
 
3. As it can be seen from the Grounds of appeal filed by the Revenue it has two 

limbs, one is set off of unabsorbed depreciation and the other is set off of business 

loss. As it relates to set off of business loss against the income from other sources, 

we find that the ld. CIT(A) has not granted any relief to the assessee. During the 

course of hearing, it was brought to the notice of the ld. DR that though this issue 

was raised by the assessee before the ld. CIT(A), but ld. CIT(A) did not give any 
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relief of set off of business loss against income from other sources. Therefore, 

Ground No.1 & 2 raised by the Revenue to the extent of set off of business loss 

against income from other sources is misconceived and dismissed. 

 

3.1 So far as it relates to set off of unabsorbed depreciation against income from 

other sources, ld. CIT(A) has followed the decision of ITAT in assessee’s own case. 

For the sake of convenience the relevant portion of the order of ld. CIT(A) is 

reproduced below:- 

 
“8. Ground No. 5 
8.1  In this ground the appellant has challenged the decision of the Assessing 

Officer that the appellant is not entitled to carry forward and set off of its 
unabsorbed business loss and depreciation. In this regard, the appellant has cited 
the decision of Hon'ble Tribunal in its own case for A.Y. 2001-02 wherein it was 
held that the assessee is entitled to the benefit of set off of unabsorbed depreciation 
pertaining to A.Yrs. 1997-98 to 2000-01. The relevant portion of the said decision of 
Hon'ble Tribunal is as under: - 
 

"15. We considered the above question. There is nothing in law as stated in the 
Income-tax Act, where the claim of the assessee for setting off the unabsorbed 
depreciation for the assessment years 1997-98 to 2000-2001 should be 
declined. Not only that, the unabsorbed depreciation always partakes the 
character of current year's depreciation. Therefore, we find that the CIT(A) has 
erred in not allowing the benefit of carry forward and set off of unabsorbed 
depreciation pertaining to the earlier assessment years 1997-98 to 2000-01. It is 
to be seen that the C1T(A) himself as extended the above benefit to the 
assessee up to the assessment year 1996-97. Therefore there is no reason why it 
should not be done for the succeeding assessment years. Therefore, we direct the 
Assessing Officer to give the benefit of set off of unabsorbed depreciation 
pertaining to the assessment years 1997-98 to 2000-2001.".  

 
8.2 Since in the case of the assessee itself Hon'ble Tribunal have directed that 
benefit of set off of unabsorbed depreciation be granted to the appellant, 
respectfully following the decision of Hon'ble ITAT, the Assessing Officer is 
hereby directed to grant such set off of unabsorbed depreciation to the assessee 
in the current year. “  

  

4.  On this issue we have heard both the parties. It was the contention of the 

Revenue  that CIT(A) has committed an error in following the earlier order of the 

Tribunal and as against that, it was the contention of the ld. AR that CIT(A) did not 

commit any error as he is bound to follow the order of the Tribunal . Therefore, we 
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are of the opinion that CIT(A) did not commit any error in deciding the issue by 

following the earlier order of the Tribunal in assessee’s own case. More particularly in 

a situation when no reason has been assigned to show that why ld. CIT(A) has 

committed an error in following the order of earlier years, therefore, ground of the 

Revenue to the extent of set off of unabsorbed depreciation against the income from 

other sources is dismissed. 

Assessee’s  Cross Objection No.137/Mum/2012 :- 
 

5. At the time of hearing the ld. AR did not press the entire cross objection. He 

has made endorsement in this regard on the cross objection, therefore, the CO is 

dismissed being not pressed. 

 

6. In the result, appeal as well as the cross objection both are dismissed in the 

manner aforesaid. 

          Order pronounced  in the open court on       07 /01/2015 

 आदेश क!  घोषणा खलेु �यायालय म% &दनांकः       07/01/2015     को क! गई । 

                           Sd/-                                                      Sd/- 

 (बी.आर. भाःकरन /B.R.BASKARAN )                    (आय.पी. बंसल / I.P. BANSAL)                         

लेखा सदःय / ACCOUNTANT MEMBER        �याियक सदःय / JUDICIAL MEMBER  

 मुंबई Mumbai;      &दनांक  Dated     07 /01/2015  

व.िन.स./Jv, Sr. PS 
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