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ORDER

PER RAJENDRA SINGH (AM)


The appeal by the revenue and the cross objection by the assessee are directed against the order dated 15.10.2009 for the assessment year 2005-06. The dispute raised in this appeal is regarding the nature of income earned by the assessee from lease of factory building and farm land with plant and machinery. These appeals are being disposed off by a single consolidated order for the sake of convenience.
2.
Briefly stated the facts of the case are that the assessee was carrying on activities pertaining to aquaculture and shrimp production, hiring of tankers/ trucks for transportation of goods as well as of financing. The assessee had specially designed ponds at Galsure and Sarva for growing of prawns and other related activities. The AO noted that during the relevant year the assessee had not shown any income from aquaculture and shrimp production. The income declared by the assessee was only from transportation charges, interest income, rent income and other income. The assessee explained that due to restriction placed on prawns activities in India the assessee could not carry out the business activities of aqua cultivation to full extent. The assessee had therefore given the entire farm land along with all the facilities situated at Galsure to M/s.Grobest Feeds Corporation Ltd. for rent for a period of 11 months from 1.11.2004 to 31.10.2005 on monthly rent of Rs.50,000/-. The assessee has received rent of Rs.2,50,000/- during the year A.Y.2005-06. Similarly the farm land at Sarva had been given on monthly rent to another party and total rent of Rs.24,000/- during the year had been received. The assessee had offered the total rental income of Rs.2,74,000/- as business income. The assessee further explained that biggest problem in shrimp aquaculture in India was white spot disease which was very contagious. Even if one prawn was attack it affected all the farms in the vicinity of five to six miles. The assessee was thus incurring loss and to minimize the loss company had let out the farm along with all the facilities and machineries for a temporary period. This was only a temporary arrangement as the assessee had carried out these activities in the subsequent year. Therefore income from letting out had to be treated as business income. The assessee placed reliance on the judgment of Hon’ble Supreme Court in case of CIT Vs Shree Laxmi Silk Mills (20 ITR 451) and several other judgments. The AO however did not accept the contentions raised. It was observed by him that the assessee had diversified into transport business and the leasing out of land and factory building etc. was not the business of the assessee. He therefore assessed the rental income as income from house property. The AO also disallowed the claim of depreciation including the depreciation on unused vehicle.
3.
The assessee disputed the decision of the AO and reiterated the earlier submission that the assessee had not stopped the business of aquaculture and shrimp production. It had only temporarily stopped the activities as in the last year a disease called white spot disease had spread and most of shrimps were affected. The assessee had therefore temporarily let out the facilities to minimize the loss. CIT(A) however did not accept the explanation given. It was observed by him that the assessee had discontinued the business of aquaculture and shrimp production and there was no evidence of restarting the same in the near future. It was also observed by him that the land along with building, plant and machinery had been hired out in a composite manner and therefore income could not be assessed as income from house property. CIT(A) held that income had to be assessed as income from other sources. He allowed depreciation in respect of these assets under section 57 of the Income-tax Act. Aggrieved by the said decision both the parties are in appeal. Whereas the department has disputed the decision to assess the income as income from other sources, the assessee has challenged the rejection of claim as business income.
4.
Before us the Learned AR for the assessee submitted that CIT(A) was not correct in stating that the assessee had closed the business of aquaculture and shrimp production. The assessee had not closed the business but temporarily let out the facilities to overcome the losses because of spread of disease in the area. It was also pointed out that the same AO in assessment year 2006-07 had accepted the rental income as business income vide order dated 16.12.2008. It was thus argued that the claim should be allowed. The Learned AR placed reliance on the judgment of Hon’ble Supreme Court in case of Bikram Cotton Mills (169 ITR 597). The claim of business income and depreciation had therefore to be allowed, it was urged. The Learned DR placed reliance on the orders of authorities below.

5.
We have perused the records and considered the matter carefully. There is no dispute that the assessee in the earlier years was carrying on the business pertaining to aquaculture and shrimp production. During the relevant year the assessee had let out the facilities on a monthly rent. The case of the assessee is that at the relevant time a very contagious disease known as white spot disease had spread in the area which had affected most of the shrimp. The assessee was incurring loss and therefore to minimize the loss the assessee had temporarily let out the facilities and there was no closure of business. It is also submitted that in the next year the same AO has accepted the rental income as business income. CIT(A) has however given a finding that the business of the assessee had closed. We find apparent contradiction in the finding of CIT(A) and the order passed by the AO in the subsequent year in which rental income has been accepted as business income without any specific finding about closure of business. In our view matter requires fresh examination. We therefore set aside the order of CIT(A) and restore the issue to the file of AO for passing a fresh order after necessary examination and after allowing opportunity of hearing to the assessee.
6.
In the result both the appeal of the revenue and the cross objections of the assessee are allowed for statistical purpose.


The decision was pronounced in the open court on 31.12.2010.




Sd/-




 Sd/-


               ( D. MANMOHAN ) 

 
 (RAJENDRA SINGH)

                VICE PRESIDENT


ACCOUNTANT MEMBER

Date :      
 31.12.2010

At :Mumbai

Copy to :

1. The Appellant

2. The Respondent

3. The CIT(A), Mumbai concerned

4. The CIT, Mumbai City concerned

5. The DR “C” Bench, ITAT, Mumbai

// True Copy//

By Order







Assistant Registrar






ITAT, Mumbai Benches, Mumbai

Alk

