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1.  Aforesaid appeal by revenue for Assessment Year [in short referred
to as ‘AY’] 2014-15 contest the order of Ld. Commissioner of Income-
Tax (Appeals)-8, Mumbai, [in short referred to as ‘CIT(A)’], Appeal No.
CIT(A)-8/IT-345/16-17 dated 29/06/2017 qua deletion of certain addition

u/s 14A. The grounds of appeal read as under: -
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1. Whether on the facts and circumstances and in law, the Ld.CIT(A) was right in
deleting the disallowance determined under-section 14A read with rule 8D by
excluding the business investment i.e. Stock-in-trade of Shares, for the purpose of
determining disallowance when stock-in-trade is nothing but Business Investment.

2.The Hon'able IT AT has granted relief upon the decision of the Bombay High Court
judgment in the Case of M/s India Advantage Securities Ltd. The Department has not
accepted the decision of the Bombay High Court in the case of India Advantage
Securities Ltd, on Merit but only because of the Smallness of tax effect involved on
appeal (SLP) has been pled against the same.”

2.1 The assessment for impugned AY was framed by Ld. Income Tax
Oficer-3(1)(2), Mumbai [AO] u/s. 143(3) on 30/12/2016 wherein the
income of the assessee was determined at Rs.384.90 Lacs after
disallowance u/s 14A for Rs.412.46 Lacs as against revised returned
loss of Rs.27.56 Lacs. The assessee being resident corporate entity is
stated to be engaged in dealing in shares and securities. The
disallowance made by Ld. AO u/r 8D is the sole subject matter of present
appeal before us.

2.2 During assessment proceedings, it transpired that the assessee
earned exempt dividend income of Rs.37.82 Lacs and did not offer any
disallowance against the same since the shares were held as stock-in-
frade. The assessee, vide reply dated 30/11/2016 defended it stand and
also drew attention to the order of this Tribunal in assessee’s own case
for AYs 2010-11 & 2011-12 and the order of first appellate authority for
AYs 2012-13 & 2013-14 to submit that the disallowance may be
restricted to 5% of exempt income. However, not satisfied, Ld. AO noting
that the funds were mixed funds, opined that the disallowance was to be
worked out in terms of Rule 8D irrespective of the fact whether the

shares were held as stock-in-trade or as an investment. Rejecting the
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assessee’s submissions vide para 6.6, Ld. AO worked our aggregate

disallowance as per Rule 8D(2) for Rs.412.46 Lacs which comprised-off
of interest disallowance u/r 8D(2)(ii) for Rs.380.24 Lacs and expense
disallowance u/r 8D(2)(iii) for Rs.32.21 Lacs. The Ld. first appellate
authority, relying upon the decision of this Tribunal rendered for AYs
2009-10 to 2011-12, restricted the disallowance to 5% of exempt
income. Aggrieved, the revenue is in further appeal before us wherein
Ld. AR has submitted that the issue stood covered by the order of this
Tribunal in assessee’s own case for earlier years vide ITA Nos. 2663-
2665/Mum/2015 dated 28/10/2015. The Ld. DR supported the workings
made by Ld. AO.

3. We have carefully heard the rival submissions and perused
relevant material on record. The undisputed position that emerges is that
the assessee has been saddled with disallowance u/r 8D on account of
interest as well as administrative expenditure. The first appellate
authority has granted relief primarily by relying upon the order of this
Tribunal passed on 28/10/2015 and restricted the impugned
disallowance to 5% of exempt income. However, the perusal of the
Tribunal order for earlier years reveal that the said order primarily draws
strength from the fact that the shares held as stock-in-trade were not to
be considered while working out the disallowance u/s 14A.

4. However, we find that the aforesaid proposition shall require revisit
in view of the recent judgment of Hon'ble Apex Court rendered in
Maxopp Investment Ltd. Vs CIT [12/02/2018 91 Taxmann.com 154]
wherein Hon’ble court has approved the applicability of disallowance to

shares held as stock-in-trade as well. Since, the said binding judicial
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precedents shall have direct bearing on the issue and certain pertinent

observations have been made by Hon’ble court in the said judgment

which require re-appreciation of the issue, we deem it fit to reverse the

conclusion of first appellate authority and restore the matter back to the

file of Ld. AO for fresh adjudication, keeping all the issues open.

Needless to add that reasonable opportunity of being heard shall be

granted to the assessee, who, in turn, is directed to substantiate his

stand, in this regard.

5. The appeal stands allowed for statistical purposes.

Order pronounced in the open court on 19" March, 2019.
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