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3/ ORDER

PER RAJENDRA, A.M.

Following Grounds of Appeal have been filed by the assessee against the
Orders dt. 26-04-2011 of the CIT(A)-8, Mumbai:

ITA No.4839/M/11 AY-1999-2000

1.The Ld. Commissioner of Income tax (Appeals) [hereinafter referred to as “CIT(A)”] erred
in confirming the action of the A.O. in levying penalty of Rs.57,55,260/- under section
271(1)(c) of the Act Without appreciating the fact and circumstances of the case. The
Appellant, therefore, submits that the levy of concealment penalty under section 271(1)(c) is
not at all justified and the same may be deleted.

2.The Ld. CIT (A) erred in confirming the order of the Ld. A.O. treating the following
additions and disallowance as concealment of income of the Appellant:

Sr.No. Particulars Amount (Rs.)
A Disallowance of depreciation on decapitalisation of asset 44,34,346
B Addition on account of valuation of Eutectic Oil 13,00,000
C Disallowances of depreciation on plant not in active use 29,08,253
D Additions on account of Prior period expenses 78,01,100

3. The Ld. CIT(A) failed to appreciate that the Appellant has neither concealed any
particulars of income nor furnished any inaccurate particulars of income. Therefore, the levy
of concealment penalty of Rs.57,55,260/- under section 271(1)(c) is Unjustified and the same
may be deleted.

4. The Ld. CIT(A) failed to appreciate, that all information / details with respect to the above
claims, were furnished by the Appellant in its accounts, which were filed along with the return
of income. Hence, levy of concealment penalty of Rs.57,55,260/- under section 271(1)(c) is
unjustified and the same may be deleted.

5. The Ld. CIT(A) further failed to appreciate, that the Appellant has furnished bona-fide
explanation with respect to each items of additions / disallowances made, during the course
of the assessment as well as penalty proceedings, which has not been found to be false.
Hence, levy of concealment penalty of Rs.57,55,260/- under section 271(1) (c) of the Act is
not justified and the same may be deleted.

6. The Appellant craves leave to add, alter or amend any of the above grounds of appeal.

ITA No.4840/M/11 AY-2003-04

1. The Ld. Commissioner of Income-tax (Appeals) [hereinafter referred to as “CIT(A)”]
erred in confirming the action of the A.Q. in levying penalty of Rs.6,07,26,681/- under section
271(1)(c) of the Act without appreciating the fact and circumstances of the case. The
Appellant, therefore, submits that the levy of concealment penalty under section 271(1)(c) is
not at all justified and the same may be deleted.
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2. The Ld. CIT (A) erred in confirming the order of the Ld. A.O. treating the following
additions and disallowance as concealment of income of the Appellant:

SN. Particulars Amount (Rs.)

A Addition on account of reversal of excess liability 4,32,51,564

B |Additions on account of Prior period expenses 1,10,19,632

C |Addition on account of valuation of Eutectic Oil 12,70,000

D |Disallowances of PF/VPF/Pension paid beyond grace period 76,17,656
under section 43B

E |Addition on account of loans and advances written off 6,35,000

F  |Disallowance of depreciation on research and development| 8,18,57,646
equipment

G |Disallowance of depreciation on research and development 47,46,477
equipment

H | Disallowance of direct expenses u/s. 145A 87,83,980

3. The Ld. CIT(A) failed to appreciate that the Appellant has neither concealed any
particulars of income nor furnished any inaccurate particulars of income. Therefore, the levy
of concealment penalty of Rs.6,07,26,681/-under section 271(1)(c) is unjustified and the same
may be deleted.

4. The Ld. CIT(A) failed to appreciate, that all information / details with respect to the above
claims, were furnished by the Appellant in its accounts, which were filed along with the return
of income. Hence, levy of concealment penalty of Rs.6,07,26,681/-under section 271(1)(c) is
unjustified and the same may be deleted.

5. The Ld. CIT(A) further failed to appreciate, that the Appellant has furnished bona-fide
explanation with respect to each items of additions / disallowances made, during the course
of the assessment as well as penalty proceedings, which has not been found to be false.
Hence, levy of concealment penalty of Rs.6,07,26,681/- under section 271(1) (c) of the Act is
not justified and the same may be deleted.

The Appellant craves leave to add, alter or amend any of the above grounds of appeal.

ITA No.4841/M/11 AY-2004-05

1. The Ld. Commissioner of Income-tax (Appeals) [hereinafter referred to as “CIT(A)”]
erred in confirming the action of the A.Q. in levying penalty of Rs.63,23,419/ under section
271 (1) (c) of the Act without appreciating the fact and circumstances of the case. The
Appellant, therefore submits that the levy of concealment penalty under section 271(1)(c) is
not at all justified and the same maybe deleted.

2. The Ld. CIT (A) erred in confirming the order of the Ld. A.O. treating the following
additions and disallowance as concealment of income of the Appellant:
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Sr.No. Particulars Amount (Rs.)

A Disallowance of depreciation on decapitalisation of asset 10,52,291
B Additions on account of Prior period expenses 1,10,49,240
C Addition on account of valuation of Eutectic Oil 10,87,068
D Disallowances of un paid interest section 43B 44,37,656

3. The Ld. CIT(A) failed to appreciate that the Appellant has neither concealed any
particulars of income nor furnished any inaccurate particulars of income. Therefore, the levy
of concealment penalty of Rs.63,23,419/-under section 271(l)(c) is unjustified and the same
may be deleted.

4. The Ld. CIT(A) failed to appreciate, that all information / details with respect to the above
claims, were furnished by the Appellant in its accounts, which were filed along with the return
of income.

2. Assessee-company, a public sector undertaking, is engaged in the business of
manufacturing of basic chemicals and chemical intermediates. Details of filing of
return, returned income, assessed income and penalty imposed by the Assessing
Officer (AO) can be summarised as under:

ITA No. & | Date of filing Return Assessed Penalty imposed
AY. of return income income by the AO

4839/M/11 31-12-1999 (-)57.14 Cr. (-)50.97 Cr. 57.55 Lakhs

1999-2000

4840/M/11 25-11-2003 (-)22.60 Cr. (-)4.58 Cr. 6.07 Cr.
2003-04

4841/M/11 01-11-2004 (-)55.79 Cr. 51 Cr. 63.23 Lakhs
2004-05

3. During the assessment proceedings, AO made various additions/disallowances

to the incomes returned by the assessee for all the three years. Assessee challenged a
few additions/disallowances before the First Appellate Authority (FAA) and the
Tribunal for the respective AYs. Meanwhile, AO issued Penalty Notices u/s.271(1)
(c) r.w.s.274 of the Act to the assessee for imposing penalty for concealment of
income/and furnishing inaccurate particulars for the respective years.  After
considering the submissions of the assessee-company, he levied penalty as per the
chart given above. Penalty Orders dt. 30-04-2010, passed by the AO, were challenged
before the FAA, who vide his order dt. 26-04-2011 decided all the three appeals
against the assessee-company.

4. Before us Authorised Representative submitted that penalty should not have
been levied just because additions/disallowances were made/confirmed by the
AO/Appellate Authorities, that submissions made by the appellant during the penalty
proceedings were not dealt with by the AO/FAA. He relied upon the case of Reliance
Petro Products (P)Ltd.(322ITR158) delivered by the Hon’ble Supreme Court. He also
relied upon the cases of Aditya Birla Nova Ltd. (2012-TIOL-692), VIP Industries
(122TTJ 289) Jankar Shroffin (P) Ltd. (48SOT113). Departmental Representative
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(DR) relied upon the order of the FAA.

S. We have heard the rival submissions and perused the material available on
record. While going through the orders of the AO imposing penalty of Rs. 7.27
Crores (Rs. 57. 55 lakhs + 6.07Crores + 63.231lakhs) we have noticed that AO has not
dealt with the submissions that were made by the assessee in response to the notices
issued for imposing penalty. Penalty orders for all the three AY's are identical except
for the figures of various additions/disallowances made and amount of penalty
imposed. But, he has not dealt with the basic issue as what were the particulars which
were concealed or which were inaccurate for the AYs.1999-2000, 2003-04 and 2005-
05. In other words, he has imposed penalty without discussing anything about the
issues raised by the assessee-company during penalty proceedings.

5.1.  Similar is the position of the orders of the FAA passed on 26.04.2011.After
narrating the facts of the cases in a summary manner, he has confirmed penalty
amounting to Rs. 7.27 Crores vide paragraphs 1.1.and 1.2 of his orders. We find that
additions / disallowances made by the AO are not identical for all the three years.
Issues of valuation of Eutectic Oil and Prior period expenses are common for all the
three AYs., whereas issue of depreciation on decapitalised assets finds place in the
orders of the AYs.1999-2000 and AY.2004-05 only. We find that appellant-company
had made submissions about half a dozen other issues during the appellate
proceedings. In our opinion all these issues should have been dealt independently in
respective AYs-specially in the AY 2003-04 where penalty of Rs.6.07 Crores has
been confirmed by the FAA.

5.2.  As per the practice followed by the FAAs, for a common issue appearing in
more than one AY, a speaking order is passed for one year and same is followed in
other assessment years. But, for independent issue/(s),which is/are not common
separate reasoned orders are passed in respective AYs. In the cases under
consideration we find that issues were different for different Assessment Years, so
two-paragraph-orders confirming the penalty of Rs.7.27 cannot be held speaking and
reasoned orders. In our humble opinion it is not the length of an order, but the
reasoning mentioned in that order makes it a speaking/non-speaking order. In the
cases under consideration orders of the FAA are neither speaking nor reasoned. As
per the established principles of taxation- jurisprudence disallowance/additions made
by the AO in the assessment order and confirmed by the appellate authorities do not
result in automatic levy or penalty for concealing the particulars of income or for
furnishing inaccurate particulars. Submissions made by the assessee during penalty
proceedings have to be independently adjudicated upon. Issues like un paid interest
u/s.43B, reversal of excess liability, disallowances of PF/VPF/Pension paid beyond
grace period u/s.43B,loans and advances written off, depreciation on research and
development equipment etc. required independent application of mind and
adjudication. We have perused the submission made by the assessee in response to
notices issued by the AO for imposing penalty u/s.271(1)(c) of the Act and the
submission made before the FAA. (Pages 476-486of the Paper book).After
considering the same we are of the opinion that FAA, while deciding the appeal filed
by the appellant-company, has not dealt the issues before him in a manner envisaged
by the provisions of the Act.

5.3. So, in the interest of justice, matters are being restored back to the file of the
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FAA for passing a speaking orders for all the three AYs. As held earlier, additions/
disallowances made during the assessment proceedings or their confirmation in
appellate proceedings do not result in automatic levy of penalty for concealment.
Therefore, FAA should have decided the issue of levying penalty for filing inaccurate
particulars/ concealing the particulars of income independently-without solely relying
upon the additions confirmed in appellate proceedings. We also find that the FAA
has stated that the decisions relied upon by the assessee-company were no help to it,
but he has not elaborated as how the cases relied upon by the appellant were
distinguish-able or as why same were not applicable to the facts and circumstances of
the cases adjudicated by him. In these circumstances we are restoring back all the
three matters to the file of the FAA for passing speaking orders after affording a
reasonable opportunity of hearing to the appellant-company.

As a result, appeals filed by the appellant for all the three AYs. (ITA No.
4839/ Mum/ 2011; ITA No. 4840/ Mum/ 2011 & ITA No. 4841/Mum/2011) stand
Partly Allowed.
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Order pronounced in the open court on 28" December, 2012
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