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Respondent


Assessee by        :  Shri P.P. Sagar
            

Revenue by         : Shri Jitendra Yadav
ORDER

PER RAJENDRA SINGH (AM)


This appeal by the assessee is directed against order dated 12.10.2009 of CIT(A) for the assessment year 2006-07. The only dispute raised is regarding disallowance of expenditure under section 14A of the income-tax Act.

2.
Briefly stated the facts of the case are that the assessee during the relevant year had earned dividend income of Rs.71,42,407/- and long term capital gain of Rs.49,75,13,200/- which were exempt. The assessee had claimed expenses to the tune of Rs.59,44,536/- in relation to above income as well as income from brokerage, interest etc. In the absence of details, the AO attributed the entire expenditure to the exempt income and applying the provisions of rule 8D(2)(iii) he allocated the expenditure to the exempt income at Rs.14,05,107/- and disallowed the same. In appeal CIT(A) confirmed the order of AO following the decision of special bench of tribunal in case of Daga Capital Management Pvt. Ltd. (312 ITR (AT) Mum) in which it was held that rule 8D had retrospective effect. Aggrieved by the said decision the assessee is in appeal before the tribunal.
3.
We have heard both the parties perused the records and considered the matter carefully. The dispute is regarding disallowance of expenditure under section 14A applying the provisions of rule 8D. The special bench of tribunal in case of Daga Capital Management Pvt. Ltd. (117 ITR 169) has held that rule 8D has retrospective application. However the said decision of the special bench was considered by the Hon’ble High Court of Mumbai recently in case of Godrej and Boyce Manufacturing Co. Ltd. Vs DCIT in Income-tax Appeal No.626 of 2010 in which the Hon’ble High Court has laid down the following proposition.

“i)

Dividend income and income from mutual funds falling within the ambit of Section 10(33) of the Income Tax Act 1961, as was applicable for assessment year 2002-03 is not includible in computing the total income of the assessee. Consequently, no deduction shall be allowed in respect of expenditure incurred by the assessee in relation to such income which does not form part of the total income under the Act, by virtue of the provisions of Section 14A(1);
ii)
The payment by a domestic company under Section 115O(1) of additional income tax on profits declared, distributed or paid is a charge on a component of the profits of the company. The company is chargeable to tax on its profits as a distinct taxable entity and it pays tax in discharge of its own liability and not on behalf of or as an agent for its shareholders. In the hands of the shareholder as the recipient of dividend, income by way of dividend does not form part of the total income by virtue of the provisions of Section 10(33). Income from mutual funds stands on the same basis;

iii)The provisions of sub sections (2) and (3) of Section 14A of the Income Tax Act 1961 are constitutionally valid;

iv)The provisions of Rule 8D of the Income Tax Rules as inserted by the Income Tax (Fifth Amendment) Rules 2008 are not ultra vires the provisions of Section 14A, more particularly sub section (2) and do not offend Article 14 of the Constitution;

v)The provisions of Rule 8D of the Income Tax Rules which have been notified with effect from 24 March 2008 shall apply with effect from assessment year 2008-09;

vi)Even prior to assessment year 2008-09, when Rule 8D was not applicable, the Assessing Officer has to enforce the provisions of sub section (1) of Section 14A. For that purpose, the Assessing Officer is duty bound to determine the expenditure which has been incurred in relation to income which does not form part of total income under the Act. The Assessing Officer must adopt a reasonable basis or method consistent with all the relevant facts and circumstances after furnishing a reasonable opportunity to the assessee to place all germane material on the record;

vii)The proceedings for assessment year 2002-03 shall stand remanded back to the Assessing Officer. The Assessing Officer shall determine as to whether the assessee has incurred any expenditure (direct or indirect) in relation to dividend income/ income from mutual funds which does not form part of the total income as contemplated under Section 14A. The Assessing Officer can adopt a reasonable basis for effecting the apportionment. While making that determination, the Assessing Officer shall provide a reasonable opportunity to the assessee of producing its accounts and relevant or germane material having a bearing on the facts and circumstances of the case.”
4.
Thus in view of the judgment of Hon’ble High Court of Mumbai in case of Godrej and Boyce Manufacturing Co.Ltd. Vs DCIT (supra) Rule 8D is applicable only from assessment year 2008-09 and cannot be applied to the year under consideration and that the expenditure relatable to the income not forming part of total income has to be determined after adopting a reasonable basis. The authorities below have determined the income relatable to the exempt income by applying the provisions of Rule 8D which cannot be upheld. We therefore set aside the order of CIT(A) and restore the matter to the file of AO for passing a fresh order in the light of judgment of Hon’ble High Court of Mumbai (supra) and after allowing opportunity of hearing to the assessee.

5.
In the result appeal of the assessee is allowed for statistical purpose.

6.
The order was pronounced in open court on today  31 .08.2010.
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