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3¢ /ORDER

Per Bench

1.  Aforesaid appeal by revenue for Assessment Year [AY] 2012-13
contest the order of the Ld. Commissioner of Income-Tax (Appeals)-13
[CIT(A)], Mumbai, Appeal No. CIT(A)-13/DCIT-7(3)(1)/956/2015-16
dated 01/02/2017 on following grounds of appeal: -

1. On the facts and in the circumstances of the case and in law, whether the Ld.
Commissioner of Income tax(Appeals) is right in holding receipts of
Rs.1,25,607/- of miscellaneous income and Rs.75,150/- of insurance
premium refund are assessable under the head “Business Receipts” in place
of income from Other Sources without appreciating that there was no
business activity in the relevant previous year and no sales were reported in
returns of income for A.Y. 2013-14 and 2014-15.

2. On the facts and in the circumstances of the case and in law, whether the Ld.
Commissioner of Income tax (Appeals) is right in deleting disallowances of
expenses incurred on account of employee benefit expenses, depreciation
and other expenses totaling to Rs.71,62,567/- without appreciating the fact
that there was no business activity in the relevant previous year and no sales
were reported in returns of income for A.Y. 2013-14 and 2014-15.

3. On the facts and in the circumstances of the case and in law, whether the Ld.
Commissioner of Income tax(Appeals) erred in not appreciating the fact that
the assessee failed to adduce any material before the Assessing Officer to
reflect intention of carry on the business.

The assessee has filed Cross Objection in support of the impugned
order.

2.1 Fact in brief are that the assessee being resident corporate entity
stated to be engaged in manufacturing of soaps and detergents was
assessed in scrutiny assessment u/s 143(3) of the Income Tax Act, 1961
on 24/03/2015 by Ld. Deputy Commissioner of Income Tax, Circle-
7(3)(1), Mumbai [AO] wherein the income of the assessee was
determined at Rs.3.11 Lacs as against loss of Rs.79.28 Lacs filed by the
assessee on 28/09/2012.
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2.2 During assessment proceedings, it transpired that the assessee

has not carried out any manufacturing activity during the year. The
assessee reflected other income of Rs.6.42 Lacs in the profit & loss
which consisted of profit on sale of assets, interest on FDRs, misc.
income, insurance premium refund and sundry balances written-off. The
misc. income of Rs.1.25 Lacs and insurance premium refund for Rs.0.75
Lacs treated by the assessee as Business Income was treated as
Income from Other Sources for want of details.

23 It was also noted the assessee claimed -certain business
expenditure which has been disallowed on the ground that the assessee
did not carry out any business activity during the year and therefore, the
same could not be allowed either u/s 37 or u/s 28. The same resulted

into disallowance of following expenditure: -

Head of Expenditure Amount (Rs.)
Employee benefit expense | 33,083,025
Depreciation 2,89,084
Other expenses 45,34,684
Total 71,62,567

3.1 Aggrieved, the assessee agitated the same with success before Ld.
CIT(A) vide impugned order dated 01/02/2017 wherein the assessee
submitted that adequate details of misc. income were duly filed before
Ld. AO vide letter dated 15/10/2014 and therefore, the observations
made by Ld. AO were incorrect. After appreciation of details, Ld. CIT(A)
came to conclusion that misc. income of Rs.1.25 Lacs was received by
way of liquidation of old stock and the insurance premium refund was
refund of excess premium paid by the assessee and therefore, these
items constituted business receipts.
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3.2 The assessee also submitted that non-carrying of manufacturing

activity could not vitiate claim of business expenditure since the
assessee was in existence and had every intention to carry out the
business. The first appellate authority, after due consideration of factual

matrix concurred with assessee’s stand in the following manner: -

5.3 Decision:- | have carefully considered the Assessing Officer’s order as well as
the AR’s submissions. The short point for consideration here is whether expenditure
for running a company should be allowed in a particular year where there was no
manufacturing activity and consequently no or almost nil business income. The
appellant was manufacturing soaps and detergents up to the previous year
preceding the relevant previous year. During the relevant previous year neither was
there any manufacturing activity nor was there any substantial trading activity. The
only trading was to the tune of Rs.1.25 Lakh, whereby certain old stock was
liquidated. Although there was very little business income, the appellant had
continued to incur certain expenditure required for running a company. The
Assessing Officer however did not agree with this proposition and disallowed all the
expenses citing the lack of business per se. There has been no winding up of the
appellant-company either. Its physical infrastructure used in the manufacturing
activity and its human resource infrastructure too is intact. In these circumstances,
there cannot be any case for disallowance of the business expenses as done by the
Assessing Officer. In similar circumstances, the Delhi Bench of Hon’ble Tribunal had
held the matter in favour of the assessee while rendering its decision in the case of
Harsh International Pvt. Ltd. v. DCIT (ITA no. 2498/Del/2013, assessment year
2009-10 dated 14" February 2014). It had held that the intention to conduct the
business activity was the paramount factor for examining the assessee’s claim with
regard to expenses of depreciation. As the infrastructure set up by the appellant had
not been dismantled, it had to be presumed that it had every intention of carrying on
its business. Even if the assessee was unable to carry out its business due to
unavoidable circumstances beyond its control, it was entitled to allowance of its
fixed and necessary expenses required to maintain its basic infrastructure,
regardless of the fact that it had not been put to use during the year under
consideration. A copy of this unreported decision has been placed on the appellate
record. In the case of CIT v. Vellore Electrical Corporation Ltd (113 Taxman 236) the
Hon’ble High Court of Madras had occasion to deal with this very issue. In that case,
the assessee-company had been acquired by the State Government, which act of
acquisition had been challenged by the assessee and was pending before the
Hon’ble Supreme Court in that particular previous year. During that period the
assessee had maintained its establishment and continued to incur salaries as well
as other expenses. In that case it had been held that it would be wrong to hold that
the said expenses had been unconnected with its business, regardless of the fact
that there was no actual business conducted during that period. It would hence
become clear that the appellant’'s expenditure-which had been incurred essentially
to keep its infrastructure in terms of assets as well as manpower in running
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condition-has to be allowed, notwithstanding the fact that there was no
manufacturing of soaps and detergents during the relevant previous year and that
there was consequently very little trading of the same. It would also be important to
note that the Assessing Officer’s disallowance of the impugned expenditure was not
based on any other criteria but the there was lack of business activity and the
consequential assessability of its profit. Accordingly, after respectfully following the
aforecited superior judicial authorities, the entire disallowance of expenditure of
Rs.71,62,567/- as made by the Assessing Officer is hereby set aside.

Aggrieved the revenue is in further appeal before us.

4. The Ld. Departmental Representative [DR] submitted that the
assessee did not carry out any business activity and therefore, the
expenditure could not be allowed within the meaning of Section 37(1).
Per Contra, Ld. Authorized Representative for Assessee [AR], Ms. Purvi
Gandhi, submitted that although there was temporary lull in the business
activities, however, the same could not be a ground to disallow genuine
business expenditure.

5.  We have carefully heard the rival submissions and perused
relevant material on record. The undisputed position that emerges is that
the assessee has not carried out any business activity during the
impugned AY but claimed expenditure in the nature of employees’
expenses, depreciation and other expenditure which has been
disallowed by Ld. AO for want of business activities / business receipts.
In our considered opinion, so long as the assessee’s business is in
existence, actual business receipts in not a sine qua non to claim the
business expenditure. The assessee was a corporate entity and its
business could come to an end only upon its being wound up as per due
process of law. The corporate entity has to incur expenditure so as to
maintain its corporate personality and day-to-day existence. Other
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notable feature is the fact that the assessee has claimed depreciation

which demonstrate that its fixed assets were in existence and were not
sold-off during impugned AY. The perusal of other expenses as placed
on record reveal that the same are in the nature of electricity, water
charges, rent, duties & taxes, travelling, telephone expenses, legal
expenses & other routine expenditure. So far as the treatment of misc.
income and insurance premium refund is concerned, the complete
details of the same was already filed by the assessee before Ld. AO and
the same were found to be arising out of liquidation of old stock and
refund of excess premium paid by the assessee and therefore, the same
were clearly business income in nature. The revenue is unable to rebut
the factual matrix as well as case laws being relied upon by first
appellate authority. This being the case, no infirmity or perversity could
be found in the impugned order. Accordingly, the revenue’s appeal
stands dismissed which makes assessee’s cross-objections infructuous.

6. The appeal as well as cross-objection stand dismissed.

Order pronounced in the open court on 26" February, 2019.
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