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This appeal filed by the Assessee is directed against the order dated 23.11.2010
of the Commissioner of Income Tax (Appeals) arising from penalty order passed

u/s.271(1)(c) of the Income Tax Act for the Assessment Year 2005-06.

2. The assessee has raised the following grounds in this appeal;

“I.On the facts and circumstances of the case and in Law the Ld. Commissioner of
Income Tax(A) erred in confirming the levy of penalty u/s. 271(1)(c) @ 100% on amount of
fax sought to be evaded on the income of Rs.4,88,232,/-

2 On the facts and circumstances of the case and in Law the Ld. Commissioner of
Income Tax (A) failed fo appreciate the fact that the amount of rent of Rs.4,88,232/-
was already added back u/s.40(a) of I.T. Act in the returned income.

3. On the facts and circumstances of the case and in Law the Ld. Commissioner of
Income Tax (A) erred in observing that the claim of rent payable is based on inaccurate
particulars of income and failed to appreciate the fact that the entire issue of the
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payment of rent is a subject matter of litigation known fo the department for number of
years.

4. The Appellant reserves its right to add, amend alter or delete any of the grounds of
appeal.”

3. The assessment was completed on 28.12.2007 u/s.143(3) of the I.T. Act,
whereby the AO disallowed an amount of Rs.12,71,062/- on account of rent claimed
as payable by the assessee for the premises of BPT occupied by the assessee. The
disallowance was made by the AO on account of dispute between the parties was
pending before the Hon’ble High Court of Bombay. Though the assessee has been
claimed the same as expenses on the basis of Mercantile Accounting System. The AO in
the assessment held as the liability is unascertained. The penalty was initiated
u/s.2711)© for furnishing inaccurate particulars. The AO levied a penalty of
Rs.4,66,344 /- being 100% of the tax to be evaded by the assessee in respect of the
claim of rent of Rs.12,71,062/- which was disallowed. The assessee challenged the
action of the AO before the CIT(A). The CIT(A) has deleted the penalty with respect to
lease rent of Rs.16,82,478 /- as a liability of payment of rent was finally decided by the
Hon’ble Supreme Court and directing the assessee computing the rent payable.
However, the CIT(A) has confirmed penalty in respect of rent of Rs.4,88,232 /- payable
to Indian Railways. This amount was disallowed on account of non-deduction of TDS

u/s.40(a) and not on the ground of disputed liability.

4. Before us, the Ld. AR of the assessee has pointed out that in the computation of
the income the assessee itself as disallowed this sum of Rs.4,88,232/- u/s.40(a) and
the same disallowance was taken by the AO while framing the assessment. Therefore,
there is no separate disallowance by the AO. In respect of the said amount of rent
payable to Northern Railway u/s.40(a). She has referred the return of income as well
as computation of income at page 1 & 2 of the paper book. Thus, the Ld. AR has
submitted that there is no concealment or inaccurate particulars of income on part of
the assessee when the assessee itself has disallowed the amount in question u/s.40(a).

On the other hand, Ld. DR has not disputed this fact pointed out by the assessee that
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the rent of Rs.4,88,232/- was disallowed by the assessee itself in the computation of

income.

5. Having considered rival submissions as well as relevant material on record we
find that there is no additional disallowance made by the AO so far as rent of
Rs.4,88,232/- payable to Northern Railway. The AO has taken the disallowance
which was already made by the assessee in its computation of income. The confusion
appears to have in the mind of the AO at the time initiating the penalty on account of
computation of income in the assessment by taking the net profit from the profit and loss
account of the assessee and thereafter made certain disallowances including those of
which assessee itself made in the computation. The disallowance u/s.40(a) on account
of non-deduction of tax in respect of rent payable to Northern India of Rs.4,88,232/-
was very much made by the assessee in the computation of income, therefore, there is
no question of furnishing wrong particulars of income or concealment of income.
Therefore, the action of the AO initiating the penalty against the disallowance of rent
payable to Northern Railway of Rs.4,88,232/- lacks any sincerity towards assessment
proceedings. When this amount was already disallowed by the assessee itself then
initiating the proceedings u/s.271(1)(c) is highly improper and contrary to the provisions
of law. Accordingly, we delete the penalty levied u/s.271(1)(c) which was confirmed by
the CIT(A).

6. In the result, the appeal of assesses is allowed.

Order pronounced on this ~ 31°" day of December, 2014.
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