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sy / ORDER

Per A. Mohan Alankamony, AM:-

These appeals by the assessee are directed against the order
passed by the learned Commissioner of Income Tax (Appeals)-
Puducherry, dated 22.12.2017 & 19.02.2018 in ITA No0.45/CIT(A)-
PDY/2015-16 & 64/CIT(A)-PDY/2016-17 for the assessment years

2012-13 & 2013-14 both passed U/s.250(6) r.w.s. 143(3) of the Act.

2. These appeals were filed by the assessee with a delay of
340 days & 283 days for the assessment years 2012-13 & 2013-14

respectively. The assessee has filed a condonation petition stating
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that he was of the bonafide belief that he had handed over the
appellate orders and the requisite documents to his Chartered
Accountant for filing the appeal, however, it was realized
subsequently that by oversight the same was not handed over to the
Chartered Accountant. Upon realizing the lapse immediately the
entire documents were handed over to the Chartered Accountant in
order to file the appeal due to which the delay had occurred. Hence
it was pleaded that the delay of 340 days & 283 days in filing the
appeals may be condoned. The Ld. DR strongly objected to the
submission of the Ld. AR. After hearing both sides, though we do
not appreciate the lapse on the part of the assessee to file the
appeals within the stipulated period, in the interest of justice, we
hereby condone the delay of 340 days & 283 days in filing the

appeals and proceed to hear the cases on merits.

3. The assessee has raised six identical grounds in his appeals
and the concise ground is reproduced herein below:-

3.1 Assessment Year 2012-13

(1) The Ld.CIT(A) erred in upholding the order of the
Ld.AO who had disallowed the expenditure incurred
towards oil and lubricants amounting to Rs.7,76,245/- for

not producing proper vouchers.
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(2) The Ld.CIT(A) erred in upholding the order of the
Ld.AO who had disallowed the expenditure incurred
towards purchase of diesel by way of cash exceeding
Rs.20,000/- aggregating to Rs.23,27,936/- invoking

provisions of Section 40A(3) of the Act.

3.2 Assessment Year 2013-14

(1) The Ld.CIT(A) erred in upholding the order of the
Ld.AO who had disallowed various expenditures
incurred by way of payment made in cash exceeding
Rs.20,000/- aggregating to Rs.1,25,36,995/- invoking the

provisions of Section 40A(3) of the Act.

4. The brief facts of the case are that the assessee is a firm
engaged in civil contract work, filed its return of income for the
assessment years 2012-13 & 2013-14 on 29.09.2012 & 01.10.2013
admitting total income of Rs.17,30,101/- & Rs.15,07,400/- respectively.
Initially the returns were processed U/s.143(1) of the Act and
subsequently the cases were selected for scrutiny under CASS and
notice U/s.143(2) of the Act were issued on 13.08.2013 & 15.09.2014
for the assessment years 2012-13 & 2013-14 respectively. Finally
assessment orders were passed U/s.143(3) of the Act on 30.03.2015

for the assessment year 2012-13 wherein the Ld.AO made addition of
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Rs.7,76,245/- towards expenditure incurred which is not supported by
proper vouchers and Rs.23,27,936/- towards diesel expenses incurred
by way of cash payment exceeding Rs.20,000/- invoking the provisions
of Section 40A(3) of the Act. The Ld.AO further made disallowance
U/s.40A(3) of the Act towards cash payment made exceeding
Rs.20,000/- with respect to expenditure incurred for the assessment

year 2013-14 for Rs.1,33,66,607/-. Vide order dated 30.03.2016.

5. At the outset, on perusing the orders of Ld.AO for both the
assessment years, it is evident for the assessment year 2012-13,
addition is made by the Ld.AO amounting to Rs.7,76,245/- due to
inadequate  vouchers and U/ 40A(3) Rs.23,27,936/-, and
Rs.1,33,66,607/- for the assessment year 2012-13 and 2013-14
respectively. For the assessment year 2012-13, the Ld.CIT(A) upheld
the order of the Ld.AO after obtaining a remand report wherein it was
stated by the Ld.AO that the assessee has accepted the addition. For
the assessment year 2013-14, the Ld.CIT(A) had sustained the addition
made by the Ld.AO for Rs.1,25,36,995/- toward expenditure incurred

for purchase of diesel thereby granted a relief of Rs.8,29,412/-.

6. Further on perusing the facts of the case, we do not find much
merit in the orders of the Ld. Revenue authorities. The assessee firm is

engaged in the business of civil constructions as petty contractor. There
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is no finding by the Revenue that the assessee has declared less
income than what he has earned. The Ld. Revenue authorities have
also not made a finding that the income arising out of similar business is
much more than what is declared by the assessee in his books of
accounts and therefore the books of accounts maintained by the
assessee without proper vouchers is not reliable. It is also not the case
of the Revenue that the assessee has suppressed his profit or indulged
in any transactions evading tax or generating unaccounted cash. The
only grievance of the Revenue is that certain vouchers were not
available to substantiate the expenditure and the expenditure is incurred
by way of payment made in cash exceeding Rs.20,000/-. In such
circumstances, the proviso to section 40A(3) comes to the rescue of the
assessee when the assessee incurs expenditure by way of cash due to
business expediency and other relevant factors. Considering the fact
that the assessee is a petty civil contractor procuring materials from
unregulated market in a petty manner and since there is no finding by
the Revenue that the assessee has suppressed his income or indulged
in any transaction generating unaccounted money, we are of the
considered view that the addition made in the hands of the assessee for
Rs.7,76,245/- towards non-availability of vouchers, Rs.23,27,936/- U/s
40A(3) of the Act for the assessment year 2012-13 and Rs.1,25,36,995/-

U/s 40A(3) of the Act for the assessment year 2013-14 is not warranted.
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Therefore, we here by direct the Ld.AO to delete the same for both the

assessment years. It is ordered accordingly.

7. In the result, both the appeals of the assessee are allowed.

Order pronounced on the 27" May, 2019 at Chennai.
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