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3A/ORDER
PER RAJENDRA, AM

Following Grounds of Appeals/Cross Objections were filed by the Assessing
Officer (AO) and the assessee-company for the Assessment Years (AYs) 2006-07,
2007-08 and 2008-09 (Cross-Objection only for the AY 2008-09) against the orders
of the CIT(A)-21,Mumbai dt. 18-12-2009, 01-12-2010 & 21-06-2011 respectively.

ITA No.1950/Mum/2010 - AY.2006-07

“On the facts and in the circumstances of the case and in law, the learned CIT(A) erred in
deleting the disallowance of Rs.22,08,793/- made u/s 40(a)(ia) of the Act without appreciating
that assessee has failed to substantiate with documentary evidence that the payment made to
the holding companies was merely reimbursement without any element of profit”.

2.“On the facts and in the circumstances of the case and in law, the learned CIT(A) has erred
in deleting the disallowance of Rs.22,08,793/- made u/s 40(a)(ia) of the Act without
appreciating that assessee had failed to deduct tax as per the provisions of section(s) 194C/
194J on the payments made to the holding company.”

3.The appellant craves leave to add, amend, vary, omit or substitute any of the aforesaid
grounds of appeal at any time before or at the time of hearing of appeal.

4.The appellant prays for appropriate relief based on the said grounds of appeal and the
Jacts and circumstances of the case.

ITA No.1421/Mum/2011 - AY.2007-08

1.“On the facts and in the circumstances of the case and in law, the Ld CIT(A) erred in
deleting the disallowance of Rs.34,63,072/- made u/s.40 (a)(ia) of the Act without
appreciating that the assessee has failed to substantiate with documentary evidence that the
payment made to the holding companies was merely reimbursement of expenses.

2“On the facts and in the circumstances of the case and in law, the Ld CIT(A) erred in
deleting the disallowance of Rs.34,63,072/- made u/s.40(a)(ia) of the Act without appreciating
that the assessee had failed to deduct tax at source as per the provisions of section(s) 194C/
194J on the payments made to the holding companies.”

3“On the facts and in the circumstances of the case and in law, the Ld CIT(A) erred in
admitting additional evidence under Rule 46A of the Income Tax Rules in support of the
assessee’s claim of advertisement expenditure without appreciating that the assessee was
given sufficient opportunity of hearing during the assessment proceedings to file the details of
the major expenses debited to the profit & loss account along with documentary evidence.”

4.The appellant craves, leave to add, amend, vary, omit or substitute any of the aforesaid
grounds of appeal at any time before or at the time of hearing of appeal.

5.The appellant prays for appropriate relief based on the said grounds of appeal and the
facts and circumstances of the case.
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ITA No.6267/Mum/2011 - AY.2008-09

i)On the facts and in the circumstances of the case as well as in law, the Ld. CIT(A) erred in
deleting the disallowance of Rs. 46,48,659/- made by the AO u/ s.40(a)(ia) of the Act without
appreciating the fact that under the act the tax should have been deducted of the sum paid by
the assessee company to its holding company towards the services of deputed personnel.

ii)On the facts and in the circumstances of the case as well as in law, the Ld. CIT(A) erred in
deleting the disallowance of Rs. 1,23,09,627/- made by the AO u/s.40(a)(ia) of the Act without
appreciating that the assessee has failed to substantiate with documentary evidence that the
payment made to the holding companies towards common advertisement expenses was merely
reimbursement of expenses.

iii) On the facts and in the circumstances of the case as well as in law, the Ld. CIT(A) erred in
deleting the disallowance of Rs. 18,30,812/- made by the AO u/s. 40(a)(ia) of the Act without
appreciating that the assessee has failed to substantiate with documentary evidence that the
payment made to the holding companies towards repairs and maintenance expenses was
merely reimbursement of expenses.

(iv)On the facts and in the circumstances of the case as well as in law, the Ld.CIT(A) erred in
deleting the disallowance of Rs. 1,05,655/ - made by the AO u/s.40(a)(ia) of the Act without
appreciating that the assessee has failed to substantiate with documentary evidence that the
payment made to the holding companies towards car hire expenses was merely
reimbursement of expenses.

v)On the facts and in the circumstances of the case as well as in law, the Ld.CIT(A) erred in
deleting the disallowance of Rs. 1,07,495/- u/s. 40A of the Act while computing the book profit
u/s. 115 JB of the Act.

vi)The appellant prays that the order of CIT(A) on the above ground be set aside and that of
the Assessing Officer be restored.

(vii)The appellant craves leave to add, amend, vary, omit or substitute any of the aforesaid
grounds of appeal at any time before or at the time of hearing of appeal.

Cross-objections AY. 2008-09( CO No. 141/M/2012)

1.0n the facts and in the circumstances of the case and in law, the learned Commissioner of
Income Tax (Appeals) erred in confirming the disallowance of an amount of Rs.89,586/- as
prior period expenses and the reasons assigned for doing so are wrong and contrary to the
provisions of the Income Tax Act. 1961, and rules made there under.

2.On the facts and in the circumstances of the case and in law the learned Commissioner of
Income Tax (Appeals) erred in rejecting the contention of the assessee that provisions of Tax
Deduction at Source are not attracted in case of pure reimbursement of expenses, being the
sum of Rs.18,30,812/- paid to holding company as reimbursement of repairs and maintenance
expenses, which is wrong and contrary to the provisions of the Income Tax Act, 1961 and
Rules made there under.

The respondent craves leave to add, alter, amend and/or modify the above grounds of cross
objection on or before the date of hearing.”

ITA No.1950/Mum/2010 - AY.2006-07

2. Assessee-company, a joint venture between National Stock Exchange of India
Ltd., (NSEIL) and CRISIL, engaged in providing variety of indices and index related
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services and products, filed its return of income on 17-10-2006 declaring total income
of Rs. 2.58 Crores under the normal provisions and Rs. 2.57 Crores u/s. 115]B of the
Income Tax Act,1961(Act).Assessment was finalised by the Assessing Officer (AO)
on 24.11.2008 determining total income at Rs. 2.80 Crores.

2.1. During the assessment proceedings, AO found that under the head ‘Operating
Administration and Other Expenses’, assessee-company had claimed an expenditure
of Rs. 22.08 Lakhs towards the deputed personnel cost. The said payment was
claimed to be made to NSEIL and CRISIL who are the two holding companies of the
assessee-company. AO asked the assessee if any TDS was deducted on the payments
made. It was admitted by the company that on the said payments made to the holding
company, no tax was deducted at source. After considering the submissions of the
assessee in this regard, AO held that assessee-company was paying to holding
companies certain sums which were for un-utilization of facilities based on mutual
understanding, that assessee was not able to prove with any documentary evidence
that payments made to the holding company was only reimbursement, that it was not
proved that payment was only the cost incurred by the holding companies, that it did
not include any element of profit that no records were produced with regard to
payment made to the holding companies showing specific services provided by the
holding companies. Finally, he held that in absence of details, contention of the
assessee that payments were made towards reimbursement of cost was not acceptable.
Relying upon the order of the Hon’ble Supreme Court delivered in the case of
Associated Cement Company (201 ITR 435), he held that as per the provisions of
section 194C/194J of the Act, tax should have been deducted on the sums paid by the
assessee-company to its holding companies towards the services of deputed
personnel. Invoking the provisions of section 40(a)(ia) of the Act, expenditure
amounting to Rs. 22.08 Lakhs was disallowed and added back to the total income of
the assessee for not deducting tax at source.

3. Assessee preferred an appeal before the First Appellate Authority (FAA).
After considering the submissions of the assessee-company and the Assessment
Order, he held that personnel deployed with the appellant were on payrolls of the
parent companies, that assessee had paid salary to the persons concerned, that TDS
was duly deducted by the holding companies, that payment made by the assessee-
company was reimbursement of expenses, that in case of reimbursement of expendi-
ture provisions of TDS were not applicable. He deleted the addition made by the AO.

4. Before us, Departmental Representative (DR) submitted that assessee did not
produce documentary evidence about payment made to the holding companies, that
there was no proof that payment was only reimbursement without any element of
profit, that assessee had failed to deduct tax as per the provisions of section
194C/194] of the Act. Authorised Representative (AR) submitted that all the details
with regard to payment made to the holding company were furnished during the
assessment proceedings, that during the AY under consideration, NSEIL and CRISIL
had deputed their staff to perform work on India Index Services and Products Ltd.,
that both the parent companies had incurred employment related costs with respect to
all the employees on their payrolls including the one deputed to the assessee-
company, that the said cost had been incurred under sharing arrangement of
deputation of employees, that salaries paid by the parent companies were reimbursed
by the assessee on actual basis for the period of work in respect of the deputed
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employees, that expenditure was disclosed by the assessee in his Books of Accounts
as consolidated amount under the head ‘Deputed Personnel Costs’, that
reimbursement charges were paid in terms of the resolution passed in the Board
Meeting (dt. 01-02-2005), that in that meeting it was decided that deputation cost
would be on the basis of sharing arrangement, that NSEIL and CRISIL deducted tax
at source u/s. 192 of the Act on the salary payments made to all their employees
including employees on deputation with the assessee, that expenses incurred on
deputation of employees were actual reimbursement of the cost; the company was not
the employer of the deputed employees, that it was a sharing arrangement wherein the
salary cost had been shared among the companies on the actual period of work, that
copies of Debit Notes, Journal Voucher and working of deputed personnel cost on the
basis of actual work period of sample basis were submitted before the AO, that
provisions of section 194) were not applicable in the case under consideration. He
relied upon the cases of Siemens Aktiongesellschaft (310 ITR 320); Information
Architects (322 ITR 1); Karnataka Urban Infrastructure Dev. Finance Corporation
(308 ITR 297); Mahindra & Mahindra Ltd., [30 SOT 374 (Mum) (SB)].

S. We have heard the rival submissions and perused the material placed before
us. From the Paper Book (Pg Nos.19-43) filed by the assessee for the AY under
consideration, it is evident that assessee had furnished sample copies of Debit Notes
evidencing the reimbursements. Similarly, copies of Debit Notes, Journal Vouchers
and working of deputed personnel costs on the basis of actual period of work on
sample basis were also submitted during the assessment proceedings. The copies of
minutes of the Board Meeting of the assessee-company held on 01-02-2005 were
available with the AO. In these circumstances, it cannot be held that no documentary
evidence was produced by the assessee during the assessment proceedings.

6. After going through the documents produced before the AO, we are of the
opinion that there was no failure on the part of the assessee to support his claim with
regard to expenditure shown under the head ‘Operating Administration and Other
Expenses’. FAA has given a categorical finding about personnel deployed with the
assessee-company were on the payrolls of the parent companies who had paid salaries
to them and TDS was duly deducted by the parent companies. We find that AO has
not discussed the above fact in his order.

7. We are of the opinion that TDS provisions are not applicable to
reimbursement of expenditure. In the matter of Information Architects (supra)
Hon’ble jurisdictional High Court has also held the same view. Upholding the order
of the FAA we decide Ground Nos. 1&2 against the AO.

Appeal filed by the Revenue stands dismissed.

ITA No.1421/Mum/2011 - AY.2007-08

8. Ground Nos. 1 & 2 for the AY under consideration are same as Ground Nos.
1 & 2 of the earlier AY. Following the orders of the AY 2006-07 we confirm the
order of the FAA and dismiss the Grounds filed by the AO.

9. Ground No.3 of appeal is about admission of additional evidences by the FAA
with regard to advertisement expenses shared with the NSDIL. The facts of the case
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were that the assessee had debited advertisement expenses of Rs. 80 laces in P & L
Account. The said payment was made to holding company for sharing the
advertisement expenditure. After considering the submissions of the assessee AO held
that said expenditure was not allowable as no evidence was furnished in respect of the
advertisement expenditure claimed in the P & L. Account.

9.1. During the appellate proceedings he considered the submissions of the
assessee and the arguments of the AO. Before him, the assessee filed details in
support of its claim of advertisement expenses and requested for admission of same as
additional evidences under Rule 46A of Income-Tax, Rules 1962 (Rules). FAA
called for a remand report from the AO with regard to the evidences produced before
him. As per the FAA one set of assessee’s written submissions and additional
evidences were also forwarded to the AO for comments on admissibility of additional
evidences and also comments on such evidences. The AO vide remand report dated
22-07-2010 reported that during assessment proceedings the assessee was asked to
furnish details, but it did not file any evidence in this regard. He objected admission
of additional evidences under Rule 46A of the Rules. But, he did not furnish any
comments on the evidences filed by the assessee. FAA admitted the Additional
evidences produced by the assessee as per the provisions of Rule 46A of the Rules.

9.2. Before us, DR submitted that FAA had admitted additional evidences in
violation of Rule 46 A of the Rules.AR supported the order of the AO.AR supported
the order of the FAA.

9.3. We have heard the rival submissions and have perused the material available
on file. In our opinion FAA has not contravened the provisions of Rule 46 A as
alleged by the AO. As per the established principles of law FAA is supposed to
afford an opportunity of hearing to the AQ, if he wants to admit new evidences. In the
case under consideration he had forwarded the copies of the evidences to the AO and
had directed him to express his views about the same.AO chose not to offer any
comments with regard to the evidences forwarded to him by the FAA. After getting a
chance to rebut the evidences produced before the FAA, if AO decides not to say
anything about them, then in our opinion he cannot complain of admission of
additional evidence by the FAA. Principles of natural justice were adhered to by the
FAA. He has co-terminus power with the AO, so, if while deciding an appeal he is of
the opinion that certain evidences are necessary for imparting justice provisions of the
Act allow him to do so. Sub-section 4 of the Rule 46A of the Rules provides that he
can admit additional evidences without referring them to AO in certain circumstances.
Thus, the power of FAA in admitting new evidences is very wide. It is his discretion
to invoke or not to invoke the provisions of section 46A,whenever additional
evidences are produced before him. We find that in the case under consideration, he
has followed the provisions of law meticulously. Here, we would like to reproduce a
portion of the order of the FAA

“The copies of questionnaire dated 27.10.2008 and order/note sheet were called for. Perusal
of questionnaire dated 27.10.2008 revealed that vide point no. 26 and 33, details of major
expenses debited to P&L account alongwith documentary evidences were called for. Vide
order sheet entry dated 14.12.2009, the assessee was called for to justify the claim of sharing
of advertising expenses, The copy of assessee’s letter dated 22.12.2009 addressed to A.O.
shows that the assessee furnished a detailed justification for sharing of advertisement
expenses with NSEIL. Therefore, it was evidence from questionnaire and order/note sheet
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entries that the A.O. during assessment proceedings, never asked the assessee to furnish the
evidences of expenses incurred and parties through whom such expenses were incurred. The
A.O. only asked for the justification of sharing of expenses which was filed by assessee vide
letter dated 22.12.2009 to the A.O. alongwith copy of Board’s Resolution.

In view of the facts that the A.O. did not ask for evidences and other details during assessment
proceedings, the additional evidences filed by assessee were admitted under Rule 46A of L.T.
Rules. The A.O. also did not furnish any comments on such evidences of incurring of

advertisement expenses. Therefore, the issue has been decided on the basis of such
evidences.”

Considering the above facts and circumstances, we are of the opinion that FAA has
not contravened the provisions of Rule 46A of the Rules.

Ground No.3 filed by the AO is decided against the AO.
Appeal filed by the AO for the AY 2007-08 stands dismissed.

ITA No.6267/Mum/2011 - AY.2008-09

10. Ground No.1 of the appeal for the AY under consideration is the same as that
of ground of earlier AYs. Following the orders of the AY 2006-07 and 2007-08, we
decide the said Ground against the AO.

11.  Ground No.2 is about failure of the assessee to substantiate claim that the
payment of Rs.1,23,09,627/- made to the holding companies towards common
advertisement expenses was merely reimbursement of expenses. We find that similar
addition was made by the AO in the AY 2007-08 also and same was deleted by the
AO in the appellate proceedings. While deciding the appeal filed by the AO for the
last AY., we have dismissed the appeal filed by him. Following the order for the
AY.2007-08 we decide the issue against the AO.

12. Next ground of appeal pertains to deletion of disallowance by the FAA; of
Rs. 18,30,812/- made by the AO u/s. 40(a)(ia) of the Act; in respect of the payment
made to the holding companies towards repairs and maintenance expenses. While
framing the assessment AO disallowed the above expenditure by invoking the
provisions of Sec.40(a)(ia)of the Act. He held that the assessee had not deducted Tax
at source with regard to payments made to holding companies under the head repairs
and maintenance. In the appellate proceedings FAA, after considering the submission
of the assessee and the assessment order, held that there was no dispute about sharing
of common expenses by the assessee with its holding companies, that the holding
company M/s. NESIL was incurring expenditure of common expenses for which the
appellant was making reimbursement to the holding company, that the TDS
provisions were attracted, that the holding company had already deducted TDS on
such expenses, that the deduction of tax by the appellant on such payments would
amount to double taxation. Considering the fact that the tax of such expenses had
already been deducted by the holding company, he deleted the disallowance made by
AO. Before us, DR relied upon the orders of the AO. AR submitted that holding
company had deducted tax as per the provisions of the Act, that payment made by the
assessee was only reimbursement.
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12.1. After hearing the rival submissions we are of the opinion that order of the
FAA does not suffer from any infirmity. He has rightly held that once Tax was
deducted by the holding company, then there was no justification for AO to hold that
assessee should have also deducted tax at source for the same payment. AO has not
doubted that expenditure incurred by the holding company was not a shared
expenditure or that holding company had not deducted tax on it. In these
circumstances, upholding the order of the FAA, we decide the Ground No.3 against
the AO.

13. Next ground deals with deletion of disallowance of Rs.1,05,655/-, on account
of car hire expenses, made by the AO u/s.40(a)(ia). Relying on the reasons recorded
for disallowing the advertisement expenses AO disallowed the payment made by the
assessee under the head car hire charges.FAA while deciding the appeal filed by the
AO held that following the reasons recorded for deletion of advertisement and repairs
and maintenance charges action of the AO could not be sustained. Before us DR and
the AR advanced the similar argument that were made for Ground Nos. 3 and 4.

13.1. We have heard the rival submissions. We have already held that in case of
reimbursement of an expenditure, TDS provisions are not applicable. As the payment
made by the assessee were only reimbursement, so the order of the FAA needs no
interference from our side.

Ground No.4 is decided against the AO.

14. Last effective ground is about deleting the disallowance, by the FAA, of
Rs.1,07, 495/- u/s. 40A of the Act while computing the book profit u/s. 115 JB of the
Act. While making the computation as per the provisions of section 115 JB AO
added Rs.1.07 Lakhs to the book profit for the disallowance made u/s.14A of the Act.
Assessee preferred an appeal before the FAA. After considering the submissions of
the assessee and the facts of the case he held that while calculating book profit the
appellant had taken figure of net profit at Rs.6,26,63,934/-, that it reduced the
dividend on net basis at Rs.19.91 Lakhs, that the assessee, while calculating the book
profit, itself had reduced the expenditure attributable to exempt income, that in the
assessment order, AO again reduced the disallowance u/s. 14A, that it amounted to
double disallowance. He further found that the tax payable under the provisions of
Sec. 115JB was less than the tax payable under normal provisions of the Act. He held
that the issue of computation of book profit was academic in nature. However, he
deleted the addition made by the AO.

14.1. Before us, the DR relied upon the order of the AO and the AR supported the
order of the FAA. We find that the FAA has given a categorical finding that the tax
payable under the provisions of Sec.115JB was less than the tax payable under normal
provisions of the Act. AO has not challenged the finding given by the FAA. In these
circumstances we are surprised as why a second appeal was preferred or authorised by
the Revenue Authorities. In our humble opinion before challenging the order of a
Senior officer of the Department i.e. CIT(A) his orders should be perused properly-it
would save valuable time of the DR and the Bench.

We appreciate the gesture of the DR in bringing to our notice that disallowance
made/deleted by the AO/FAA dealt with section 14A of the Act, whereas in appeal
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AO has, by mistake, referred to section 40A.
Ground No. 5 is decided against the AO.
Appeal filed by the Revenue for the AY 2008-09 stands dismissed.

15.  First Ground of Cross objections filed by the assessee deals with disallowance
made by the AO and confirmed by the FAA on account of prior period expenses.
During the Assessment proceedings, AO called for various bills and he noted that the
assessee was claiming a bill of Rs. 89,586/- in the year under consideration on
payment basis. It was found that bill was for the amount paid to M/s. M/s. Reuters
India Pvt. Ltd. for the period 01-07-2006 to 30-09-2006. AO held that assessee was
following Mercantile system of accounting, same was disallowable as it was a prior
period expense. Assessee preferred an appeal before the FAA. After considering the
submissions, he held that the bill was dt. 03-07-2006, that there was no evidence on
the bill that the bill was served on the assessee on 24-09-2007 as claimed by the
assessee, that there was no confirmation from M/s. Reuters India Pvt. Ltd., that bill
dt. 03-07-2006 was served on the appellant company on 24-09-2007, that claim made
by the appellant about receipt of the bill on 24-09-2007 was not acceptable. Finally,
he held that there was no force in argument advanced by the appellant that the liability
to the expenditure was crystalised during the year under consideration. upholding the
order of the AQO, he dismissed the appeal filed by the assessee.

15.1. Before us Authorised Representative (AR) submitted that bill was received in
the year under consideration and payment was made, that amount in question was
deductible in the year of payment. Departmental Representative (DR) relied upon the
order of the AO and the FAA.

15.2. We have heard the rival submissions and perused the material available on
record. Before us or the FAA, assessee has not produced any evidence regarding late
receipt of bill from M/s. Reuters India Pvt. Ltd. It was also not claimed that a
provision was made for the said expenditure in the preceding Assessment Year. As
there is no evidence of crystalisation of the liability for the year under consideration,
we are of the opinion and the assessee is not entitled to claim, expenditure of earlier
period — especially when it is following mercantile system of accounting. Upholding
the order of the FAA, Ground No.l of the Cross-Objection is decided against the
assessee.

16.  Ground No.2 of the Cross Objection is about rejecting the contention of the
assessee that provisions of Tax Deduction at Source are not attracted in case of pure
reimbursement of expenses. We have decided the issue of applicability of provisions
of TDS with regard to reimbursement in favour of the assessee while deciding the
Grounds No.l and 2 of the appeal filed by the AO for the AY2006-07.We have
already held that provisions of TDS are not applicable when payment made by any
assessee is pure reimbursement. Whether a payment is a pure reimbursement or not is
a question to be decided on facts. In the case under consideration, FAA had given a
factual finding that payment amounting to Rs.18,30,812/- paid to holding company as
reimbursement of repairs and maintenance expenses made on account was
reimbursement only. We have uphold the order of the FAA in this regard.
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In these circumstances, Ground No.2 of the Cross Objection is disposed-off for
statistical purposes. Cross Objection filed by the assessee is decided against him.

As a result, appeals filed by the AO for all the three AYs 2006-07, 2007-08 and
2008-09 and the Cross Objection(2008-09)filed by the assessee stand dismissed.

Order pronounced in the open court on 271 November, 2012.
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