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PROCEEDINGS OF THE DAY

WednesdaY and \3.07 .2022
Day and Date

Com'plaint No.

Rajiv SethiComplainant

Shri Mayank Sethi Proxy counsel
Represented through

0rris Infrastructure Private Limited
Respondent

Ms. Charu Rustogi Adv'
Respondent RePresented

72.01..2022Last date of hearing

Naresh Kumari and HR Mehta
Prorceedihg Recorded bY

New PV/D Rest l+louse, Civil Lin!!, {rurugr3rnr-Xgrygn1

CR/678/2}21Case titled as Raf iv Sethi Vs

Orris Infrastructure Private Limited

Proceedings

The present complaint was filed on t}.o}.zozl, ylth the adiudicating officer

and the reply on behalf of respondent was received on 26'08'2021"

File has been received on transfer from Adjudicating officer in view of the

f uclgment dated 1,1.11.2021 passed by the Apex court in the case bearing no'

SLp(CivtI) No(s). 3777-g775 OF 202i1 tiUed as M/s Newtech P.romoters and

Developers pvtLtdVersus Statiof U.b. and-Ors','andwherein itwas held that

as matters regarding refund and interest under section 1Bt1) are to be decided

by the authority and matters regarding adjudging compensation to be decided

by the Adiudicating officer'

Th:e applicqtion filed in the form cAo with the adiudicating officer and on being

transferred to the authority in view of the iu-dgement quoted above' the issue before

authority is whe:ther thi authoriry tiiili i_ro.tr"a further without. s.eeking fresh

aptplicatlon in the form CM for-ror"i of refund along-with prescribed interest in case

allottee wishes to withdraw from 
"til 

proirct ot-t-failure of the promoter to give

possession as per agreement!?, .:.?1".: 
It irr'n""n deliberatedin the proceedings dated

7lt.5,2022inCRNo,3688/202TtitledHarishGoeIVersusAdaniMZKProjectsLLPandit
is observed that there is no mat"rioi-iyi"rence i! t!." contents of the forms and the

diifferent headings iietner it is filei b;i;;" the adiudicating officer or the authority'

Keepins in view the iudgemen' 9[ y:n'b!,:-t:'-:::: ,?,":t-': :1:" :i::,:i;: Y; #r[:'ril,f::il':fl:::::{;:;ii,;'"7:;;;;l;';;;;a;,i il u r and ors (supra)' the authoritv

-- .. 
n"i'u". l6 of i016 Passed by the Parliament

,(-.io-o tEA-**r 3It{ @ 'ftfi""' 
2916$ uff 2ot'rf,rrfl qfua stfufi'{ur

^ ** al {rc r-<m clfud 20166I srfrftqa {icqiT, 16
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and l:he
irue
parties
of Varun
01.0:1.2079
and fl
technica
based on
responde

t r0 , vvgJ

and submissions made by both tie parties during the proceedings'

Succinct
under:

cts of the case as submitted in the complaint and reply are as

nt) Act' 2O16

" A"f Nf io oizolo Passed by the Parliament 
^

q-{v-a 1trfrara 3ltr furrq sfrftcq' 2016€I qrr 20+ rrtlrfr n66 srfuolur

arGT fi t'r< <sm $Q-d 20165I sfufrcr riEqiq, 16

%A

, ru, Lr19, aaa 0.re...4
,t + i^i odrD

noter has failed to give posse.ssion of the unit as 
-per 

agreement for -sale
of thef actwhether"iptpti'catio"h1lbLenmade':!?:f !!!/:y,'.:1t:.*".

furtherint,hematteraccordingly,TheHon,bleSupremeCourtincase'v/s Renu Chaudhary, Civil ippea-l no' 2437 of 2079 decided on
*^- n€ ittoliro

has ruled that procedures-are hand'made in the administration of iustice
, should not suffer injustice merely due to some mistake or negligence or

Accordingty,tn"authorityisproceedingfurthertodecidethematter
facts mentioned in the 

-complaint 
anit the reply '":::'r::^fom 

the

Particulars

"Aster Court Premier" Sec 85,

Gurugram
Nalme of the Proiect

29.018 acresProject area

39 of 2OOg dated 24.07.2009 and valid

up to 23.07.2024

99 of 2O1,l dated L7.11'2011 and valid

up to 16.1.1.2024

DTPC License no.

Be Office Automation Products Pvt Ltd

and 6 others

M/S Radha Estate Pvt Ltd and 2 Ors'

Name of licensee

Registered

GGM/287 l2OlB/19 dated 13'10'2018

and valid uP to 30.06.2020

HARERA Registration no'

302,3'a floor, Tower 3D

[Page 28 ofthe comPlaint]
Unit no.

1450 sq. ft.

[Page 28 ofthe comPlaint]
Super area
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ct' 2016
- 

Act No. 16 of2016 Passed by the Parliament

,t.lr-o tAA""- 3lt( Errt1 srfuft{'T, 2g16f,r urr 2ot'rr+Ta:rfr-a $fuc''{ur

t{rrtt fi riq-c r-<m clfod 20166I rfuA-cs riEsiT, 16

?*l
, Civil Lines, Gurugram, H.rY9!1-- iltr fi . frans rf Rfua a6s

[Annexure C at Page no. 53 of the

complaint]

Further Revised area- LSBT sq' ft'

[Page no. 54 of the comPlaint]

26.03.2017

[Annexure A at Page 25 of the

complaint]

of apartment buYer's
ement

April 2012

[As per email dated 1'9.02.20L8 at page

no.7! of the comPlaintl

ctions of the Plans

02.03.2071

[As per Intimation cum demand letter

irt.a 09.08.2013 at Page 55 of the

complaintl

Commencement of
construction

Clause 10.1.

The company based on its present plans

and estimates and subject to all just

exceptions, contemplates to complete

the construction of the said

building/said unitwithin the period of

36 months Plus grace Period of 6
months from the date of execution of

the aPartment buYer's agreement bY

the comPany or sanctions of the

plans or commencement of

ionstruction whichever is later

unless there shall be delay or failure

due to reasons mentioned in clauses

1,7.2, 11.3 and clause 38 or due to

failure of allottee to pay in time the

ssession clause
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this au

The s
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plainant has sought following relief:

:t the respondent to refund an amount tlt:|l: :'-!t']!:
al th interest of delay at L}o/op.a. or at prevailing rate of interest as

hority may deem fit and Proper'

ion 1B(1) is applicable only in the eventuality where the promoter fails

Iete or unable to give posiession of the unit in accordance with terms

nr) Act'' 2016
Authoritv constituted un'

a?i'u"' iZ-"i zot6 Passed by the Parliament 

-

ouse, Civil Lines, ourugram, Haryana ;rrn fi'sEE{'fi' frs{rrT T'RBfi crrid

price ot the s

supplied)

October Z0L6

[Calculated from the date of
sanctions of the Plans]

Grace Period of 6 months is allowed

date of possession

Rs.52,90,900/'

[Page 28 ofthe comPlaint]

Revised sale consideration-
Rs.58,74,090/-

[Annexure C at Page no' 53 of the

complaint]

Further Revised sale consideration-
Rs.58,34,954/-

[Page no. 54 of the comPlaint]

Total sale consideration

Rs.57,12,0021-

[As per statement of account dated

\z.oa.zoz1 at page no. 34 of the replyl

Amount Paid bY the
c!mplainant

06.04.2077

[Annexure D at Page 56 of the

complaintl

Of cupation certificate

11.04.2077

[Annexure B at page no'23 of the reply]
O[*. of possession

to com

**i*, tAf***- rt t*O "e4""' 
zolot' qnT 2o+''626 afu-a $fu6'{ur

^ 
uI(fr 4r'im qcm cln:d 20166r srftftcq {cqi6 16



gRqruTr T-fiqEI frfrqrqo

New PV\/D Rest {ouse, Civil Lines, Gurugram' Haryana

ffiF{ARERA
ffi, GTJRUGRAM

with interest at the prescribed rate'

by the date sPecified therein:

HARYANA REAL ESIAIE REGULATORY AUIHORIIY

GURUGRAM d\l

The due date of possession as per agreement for sale as mentioned in the table

aborre i, o.tob"r 2016 ,rrd th"r" L d"lry of 4 years.4 months, 11 days sn

the date or riu,r!-oT t[**plaint. I'he allottee in this case has filed this

apptication/complaint on t2.02.2021 after possession of the unit was offered

to him after obtainirrg occupation certificite by the promoter' The allottee

reV,gr earlier opted/wished to withdraw from the prof ect even.after the due

date of possessior', arrd only when offer of posses,iot' *" made to him and

demand for due payment was raised then only filed a complaint before the

autl:rority, The occupation certificate /part occupation certificate of the

builldings/towers *here allotted unit of the complainant is situated is received

afterr obtaining occupation certificate. Section 1B(1) gives two options to the

allgttee if the p.o*ot.. fails to complete or is unatle io give possession of the

I unit in accordance with the terms oithe agreement for sile or duly completed

tiii]AllotteewishestowithdrawfromtheprojecUor]
i,uj Allottee does not intend to withdraw from the project

The right under section TBIL)ltg(4) accrues to the allottee on failure of the

promoter ,o .o*ptl,. o. ,nrUt. tt gir,. pottession of the unit in accordance

wirrh the terms of the ug.u.*.nf fl. t"tt or duly completet UV the date

specified therein. If allottee has not exercised the right to withdraw from the

prrcject after the due date of possession is over till the offer of possession was

made to him, it impliedly means that the allottee has tacitly wished to continue

with the project. The promoter has already invested in the project to complete

it and offered porrusion of the 
'ltottta 

unit' Alth::* 3*:Yl:::::l'il?
:11lffJ':l;i#;1"Jffi i, ,..".aance with the terirs or the agreement ror

sale, the consequences provided in proviso to section 1Bt1) will come in force

as the promoter has to pay interesi at the prescribed rate of every month of

delay till the handing oveiof possession and allottee's interest for the money

fri, f,rt paid to the promoter are protected accordingly'

' 
^u!' 

-vrvate (Regulation and
'i"i'xt"i?-iiCo16 Passed bv the Parliament 

^
,f-oi"-o tfae*.* 3it{ fu6Tg) 'fla""' 

zotofi ttta 2oi'3r+rra zrfud clfu6,Tul

^ ,{rrd f,r {vc {<Rr vtftil 2016fi sftfrrrs riEqir 16

Eftqrun

sis

;".ffi;liit ?n.re the promoir has offered possession of the unit after
- +ho tiyno nfffiffi#;l#il..rirfitri. ,na on demand oi due pavment at the time of

r-^-.. f-^* t}'o nrniar-t and
:ir:?:l?xrr.lr,", rhe auottee wishes ro withdraw-from the proiecr and

+ ^f +1..^ rrnit
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Thr: promoter is responsible for all obligations, responsibilities, and functions

uniler the provisioni of the Act of ZO{0, or the rules and regulations made

thereunder or to the allottee as per agreement for sale under section 11(a)[aJ'

This judgement of the supreme-cour"t of India recognized unqualified right of

the allottee and liability oithe promoter in case of failure to complete or unable

to give possession of ihe unit in accordance with the terms of agreement for

sal: or duly completed by the date specified therein. But the allottee has failed

to exercise this right althtugh it is unqualified one' He has to demand and make

his intentions clrar that the allottee wishes to withdraw from the project.

Rather tacitly wished to continue with the project and thus made him entitle

to receive interest for every month of delay till handing over of possession' It

is observed by the authority that the allottee invest in the proiect 
l"j'.:.l"ti:Ti:

li,:; ;,i;;*;# and on delay in completion of the project never wished to

withdraw from the prolect and when unit is ready for possession' such

withdrawal on considerations other than delay such as reduction in the

market value of tt . property and investment p"Lly on speculative basis will

not be in the spirit o1 the section 18 which protects the right of the allottee in

case of failure of promoter to give possesiion-by due date either by way of

reflund if opted by the allottee or by way of delay possession charges at

prescribed iate of interest for every month of delay'

In the case of lreo Grace Realtech Pvt, Ltd, v/s Abhishek Khanna and ors'
'iiri'"iir"l"'r.-izas of 201e decided on 77.07.2027.sory_:__o_r-\\,9_?)toneetttrYvq. ..v. v 

.' --. -t - - en$ Act,20t6
A Real Estate {Regulation and '

- a"iN".-iZ of 2016 Passed by the Parliament

r1-'dra 1Bfti-ra 3itT hcrw1 rfuf+cx, 2g16f,r qrrl 2ot'r+rra zTE-d qrfu6'{ur

rtrtr 4r'irc r.cm cIftil 20166'T srfufurq riGqis 16

A

1.2.05.2022. it was observed

2 li. The ultqualified right of the allottee to seek refund referred l,Jnder Section 18(L)(a)
"r,r,i'irrtl'irldtq ol the'Act is.not dependeni on any contingencies or st'ipulations

thereof. I,t approis tfiat the legislature has consciously provided this right of refund on

l',;^;{;lr;trI-unro"aiilonal absolute right to the allottee, if the prom.oter.fails to give

;;;;;;J; ifri, ,p,ortment, ptot or buit-dins within the time stiputated under the terms

;:;;;;;;r;;;;;;rsrrdtess'of unforeseen events or stoy orders of the court/rribunat'

i,i,ioi![, ,','r'il| wiy not attributable to the allottee/home buyer, the promoter is under

,r" r'i,',nl'rirr"io ,rnra the amount on demand with interest at the rate prescribed by

ttte StatQ Governient including compensation in the manner provided under the Act

w,ith the proviso that if the attoitee dies notwish to withdraw from the proiect' he shall

Ue entitila for intereit for the period of detay till handing over possession at the rate

prestib1d.

New PV/D Rest

';;;:;;;; irr^rters and Devetopers Private Limited vs state of u'P' and

Ors. (supral reiterated in case of M/s Sana Realtors ::'Y*,'^:IO:!^*::O::
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As per prfviso to sec 18[1]
provi)ed that where an allottee does not intend to withdraw from the proiect' he
't;;;;\;0";',a, 

W the promoter, interest for every month of delay, till the hsnding

or* olpourrrior, ai such as rate as may be prestibed'

In c,se allottee wishes to withdraw from the project, the promoter is liable on

demand to the allottee return of the amount received by the promoter with

interest at the prescribed rate if promoter fails to complete or unable to give

pos:session of the unit in accordance with the terms of the agreement for sale'

The words Iiable on demand need to be understood in the sense that allottee

has to make his intentions clear to withdraw from the proiect and a positive

action on his part to demand return of the amount with prescribed rate of

interrest if he has not made any such demand prior to receiving occupation

certificate and unit is ready then impliedly he has agreed to continue with the

project i.e. he does not intend to withdraw from the project and this proviso to

sec 1B(1J automatically comes into operation and allottee shall be paid by the

promoter interest at the prescribed iate for every T:[h :li:,Y{:Il:::::t
ii ilr*;Hffiffi;.';;;;r Hon'ble Supreml court or India in case or or

Ireo Grace Realtech Pvt. Ltd, v/s Abhishek Khanna and ors'( supra) and also

in consonance with the judgement of Hon'ble supreme court of India in case

of M/s Newtech Promoieri and Developers Pvt Ltd Versus State of II'P' and

Or;s,,

The authority hereby directs that the allottee shall be paid by the promoter an

interest for every mor,tt of delay till actual handing over of possession or offer

of possession [after obtaining OC from the competent authority) plus two

months whichever is earlier at prescribed rate i.e' the rate of 9'70o/o [the State

Bank of lndia highest marginai cost of lending rate (MCLR) applicable as on

flals +ZVo; as pre"sffibed rnd.. rule 15 of the Haryana Real-Estate (Regulation

and Development) Rules, 2ot7 within the timelines provided-in T:::f:] :ji#,iffi|il#rbiiLii. ir,. auotree is obrigat.d to take the possession of

- ffi E;ih;;ilt ;";;tlilt;a ;;a;;;;ii;; 20 ih; [;; ffi;;; i^%;;;;; ;;; ;:::::;:":""'- n"iu". io of 2016 Passed by the Parliament

,(-.i*0, tfrA-"*- sitr EmrO arfrftq'r, 29164I trRI 2ot' :rfrrd rftrd clfuo{ur
^ 

sr<a fr {ra r,<nr clftd 20166r sfuftcq {Gqit, 16

ERqrurT +prtu-o frfrqrq-o

New PWD Rest Civil Lines, Gurugram, HarYana ;rq[
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Act No. 16 of 2016 I'assed by the Parliament

q-'{v<r lFEa-ra 3it( fu6,r{) nfuF+c4, 2o16fl qr{r 20i r+rrfi Tfra crfu{{ur

rnr.r f,r {q-a <sRr cIfrfi 2016'r nfrfrcq d€qi6 16

ouse, Civil Lines, Gurugram, Haryana trqr fi.gqq'A' frT rq T6'frfrfr drf,s'I!aH'

n has been

r obtaining of occupation certificate from the competent authority'

he developer is obiigated to pay delay interest for the period of

d from ih. du. date titt the date of offer of possession was made

:tees.

'litigation: The complainants are claiming compensation in the

lief. The authority is of the view that it is important to understand

tct has clearly provided interest and compensation as separate

rt/rights wtriitr ihe allottee can claim. For claiming compensation

:ions-12, 74, lB and section 19 of the Act, the complainants may file

complaint before adjudicating officer under section 31 read with

of the Act and rule 29 of the rules.

stands disposed of. Detailed order will follow' File be consigned to

ar Goyal Dr. KK Khandelwal
Chairrnan
73.07.2022

offered a

However,
dela'yz o

to the all

2. Cost
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