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Complaint No, 4298 of 2023

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

CORAM:

Member

APPEARANCE:

Complainants

Respondents

ORDER

1. The present complaint dated 18.09.2023 has been filed by the

complainants/allottees under section 31 of the Real Estate [Regulation

and Development) Act, 2016 (in short, the ActJ read with rule 28 of the

Haryana Real Estate [Regulation and Development] Rules, 201.7 (in short,

the Rules) for violation of section 11"(4) (aJ ofthe act wherein it is inter alia

prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the act or the rules
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and regulations made there under or to the allottee as per the agreement

for sale executed inter se.

A. Unit and proiect related details

2. The particulars ofunit details, sale consideration, the amount paid by the

complainants, date ofproposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

S. No. Heads Description

1. Name of the proiect "Spacio', Sector 37-D, Gurugram,
Haryana

2. Proiect area 3.814 acre
3. Nature ofthe project GrouD Housins Colon
4. DTCP license no. and

validity status
83 of 2008 issued on 05.04.2008
valid up to 04.04.2025.

5. Name ofthe license holder Super Beits and 4 others

6. RERA registration number 300 of 2017 dated 13.10.2 017 upto
1.2.10.2020

7. Date of booking 14.0B.2 010
[page no. 67 of complaint

L Date of execution of flat
buyer's agreement b/w
original allottee and
respondents

04.04.2011

[page no. 31 of complaint]

9. Endorsement in favour of
complainarts/allottees

23.09.2011

Ipage no. 64 of complaintl

10. Unit no.
1l-01, 11th floor, tower-Q

lpase no. 39 of comDlaint
11. Unit area admeasuring

1000 sq. ft.

lDase no. 39 of comDlaint
12. Unit area as per offer of

possession 1079 sq. ft.

lpage no. 86 of complaintl

13. Possession clause
3. Possesston

3.1 Subject to Clause 10 herein or qny

oth er circumsto n c es not a nti ci pq ted

Page 2 ot 30A



*HARERA
#h aJRuGRAM

Complaint No. 4298 of 202 3

6t

ond beyond the reasonoble control of
the Seller/Confrming Party ond only
restraints/restrictions from any
courts/authorities and subject to the
Purchase(s) hoving complied with all
the terms ond conditions oJ this
Agreement and not being in defoult
under ony of the provisions of this
Agreementond having complied with
all provisions, formalities,
documentation, etc. as prescribed by
the Seller/Confirming parry, whether
iAder this Agreement or otherwise,

fum time to time, the
Seller/Confirming Pqrq) proposes to
handover the possession ofthe Flot to

s
al
fi1 I

r..

r:ro/ trq+c

I rr.,]

:b)

booking/regt
Purchqser a,

that the St

r(s) within a period of
from the date of

istrqtion of the i7t. The
qrees qnd understonds
zller/Confirming porty
led ta a grace period of
fter the expiry of 36
tpplying and obtaining
7n certilicTte in respect

the Authority.

intl

the occup0tit
of the Colony

[page 43 of ctHAR
1,4. Due date of delivery of

possession 14.02.20L4

IDue date is calculated as 36 months
from the date of booking]

Grace period is allowed beinB
unqualified.

Note: In proceeding dated
22.1,7.2024 the due dare of
possession was inadvertently
mentioned as 72.05.2013

15. Total consideration 144,63,3++/.
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(Basic sale price)

Total amount paid by the
complainants
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las per SOA annexed with offer of
ossession at Dase 132 of

r 31,58,319/-
fas per SOA annexed with offer of
ossession at L32 of re

1,5.01.2021

727 of re

29.O7.2021

e 130 ofr

B. Facts ofthe complaint

3. That being lured by the false commitments of the respondents, the

complainants purchased the unit/apartment bearing no. Q-1101, eleventh

floor, tower-Q in BPTP Spacio-Park Serene, sector 37 D, Gurgaon

admeasuring 1000 sq. ft. from Sanjeev Kaushik. He booked the unit/flar in

the projecr on 14.08.2010 and paid the booking amount of Rs. 2,S2,SOO /-.
The respondents executed the flat buyer agreement on 04.04.2011 of the

apartment Q-1101, eleventh floor, tower-Q in BpTp Spacio, Sector 37 D,

Gurgaon

4. That Mr. Sanjeev kaushik sold the unit to the complainants ancl

endorsement in this regard has been made on 23.09.2011.

5. That as per clause 3.1 of the agreement, the respondents had agreed to

deliver the possession of the flat within 36 months from the dare of

booking of the flat with an extended grace period of 190 days. The

complainants have paid total sum ofRs. 31,58,319/- since the booking till
date.

6. That complainants had not defaulted in any payment and it was made as

and when the demand was raised by the respondents. That upon the

various demands raised and call notice sent by the respondents,

complainants made the payment from time to time.

Page 4 of 30lL
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7. That the complainants visited the project site of the respondents and was

shocked to look that completion work was not even started. The

respondents always gave false impression that the work is going in full

mode and accordingly asked for the payments.

8. That the complainants tried to approach the respondents to get the

construction ofthe flat completed as soon as possible to avoid any further

loss of finances but it was of no use. The illegal, unethical and fraudulent

actions of the respondents had led to great physical exhaustion, mental

torture and financial losses to the complainants. That several emails

requesting the respondents to complete the project and hand over the

possession of the unit to the complainants were sent.

9. That despite receiving more than 1000/0 approximately payments on time

for all the demands raised by the respondents for the said flat and despite

repeated requests and reminders over phone calls and personal visits of

the complainants, the respondents has failed to deliver the possession of

the allotted flat to the complainants within stipulated period.

10. That after regularly following up with the respondents for the possession

ofthe flat by the complainants, respondents on Zg.Ol.2O21sent the offer

of possession to the complainants stating that the occupation certificate

has been received by them. The utter shock of the complainants the area

of the unit was increased from 1000 sq. ft. to 1079 sq. ft. without prior
intimation to the complainants. The area escalation cost has been imposed

upon the complainants @ Rs. 2650/- per sq. ft. on the basic sale price as to

the actual cost ofthe booking ofthe complainants is Rs, 239g.75/_ per sq.

ft. Further, the respondents has charged an additional cost escalation of
Rs.6,34,452/- from the complainants which is totally unreasonable.

11.That the complainants have paid the amount of VAT raised by the
respondents. Further, respondents raised the demand of service tax and

Page 5 of 30p
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GST which is the liability of the promoter. The promoter is shifting the

burden of the taxes upon the complainants which is unreasonable.

C, Reliefsought by the complainants:

12. The complainants have sought following relief(sJ:

aJ Direct the respondents to hand over the possession of the flat

bearing no. Q - 1101, eleventh floor, tower-Q BPTP Spacio, situated

in Park Serene, Sector 37D, Gurugram, having super area of 1000 sq.

ft. along with 1 car parking.

b) Direct the respondents to pay delay possession charges @ 18% p.a.

from the date each payment made by the complainants.

c) Direct the respondents to execute the conveyance deed of the

apartment/fl at with the complainants.

dJ Direct the respondents not to charge anything from the

complainants which is not a part of the flat buyer's agreement.

e) Direct the respondents not to charge holding charges, maintenance

or the club maintenance charges from the complainants till the

actual handover ofthe possession ofthe unit.

fJ Direct the respondents not to charge the cost escalation of

1 6,34,452 /- which shown in the statement of accounts cum invoice

raised at lhe time ofoffer ofpossession.

g) Direct the respondents not to charge the Service tax and GST whjch

is been raised in the statement of accounts.

h) Direct the respondents not to charge the electrification and STp

charges from the complainants.

i) Direct the respondents to pay the cost of present litigation

amounting to t 1,00,000/-.

Complaint No. 4298 of 2023
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D. Reply by the respondents

13. The respondents have contested the complaint on the following grounds:

14. That the respondents had diligently applied for registration of the project

in question i.e. "Spacio" located at Sector-37D Gurugram before this

Hon'ble Authority and accordingly, registration certificate no. 300 dated

13.70.2017 was issued by this hon'ble authority wherein the registration

for the said proiectwas valid for a period till 12.10.2020.

15. That pursuant to booking in the said proiect, a unit bearing number Q-

1101, 11th floor, tower Q, tentativelyadmeasuring 1000 sq. ft. was allotted

to the original allottees vide nt letter dated 12.11.2010. The

original allottees consciously and wilfully opted for construction linked

payment plan.

16. That after the allotment ofthe unit in favour ofthe original allottees, a flat

buyer's agreement dated 04.04.20L1 was duly executed between the

original allottees and the respondents. As per clause 3.1 ofthe agreement,

the due date ofthe offer ofpossession ofthe unit was 36 months from the

date booking/registration oFthe flat along with a grace period of 1g0 days,

subject however, to the force majeure circumstances, intervention of

statutory authorities and the purchaser(sl making all payments with in the

stipulated period and complying with the terms and conditions of this

agreement.

17. That after the execution ofthe agreement dated 04.04.2011, the unit was

endorsed in favour of the present complainants vide nomination letter

dated 23.09.2011. The complainants had purchased the said unit only

after going through the terms and conditions of the agreement dated

04.04.20LL executed betlveen the original allottee and the respondents.

{v Page 7 ol30
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18. That the complainants being a subsequent purchaser is not entitled for anv

relief whatsoever. The complainants bought the unit after having due

knowledge of all the facts and circumstances.

19. That the due date of delivery of the unit was subjective in nature and was

dependent on the force majeure circ\mstances beyond the control of the

company. The force majeure events including but not limited to non

availability of raw material due to various orders of Hon,ble punjab &

Haryana High Court and National Green Tribunal thereby regulating the

mining activities, brick kilns, regulation of the construction and

development activities by the judicial authorities in N CR on account of the

environmental conditions, restrictions on usage of water, etc.

20. That the circumstances are in addition to the partial ban on construction.

In the recent past the environmental pollution (prevention and Control)

Authority, NCR (EPCA) vide its notification bearing no. EpCA-R/2019lt,-

49 dated 25.L0.2079 banned construction activity in NCR during night

hours (6 pm to 6 am) from 26.10.2079 to 30.10.2019 which was later on

converted to complete ban from 1.11.2019 to 05.11.2019 by EPCA vide its

notification bearing no. R/2019/L-53 dated 01.11.2019. Thar additionally,

even before the normalcy could resume, the world was hit by the Covid-

19 pandemic. The covid-19 pandemic resulted in serious challenges to the

project with no avaiiable labourers, contractors etc. for the construction

of the Project. The Ministry of Home Affairs, GOI vide notification dated

March 24,2020 bearingno.40-3 /2020-DM-l [A) recognized thar Inclia was

threatened with the spread of Covid-19 pandemic and ordered a

completed lockdown in the entire country for an initial period of 21 days

which started on March 25, 2020. By virtue of various subsequent

notifications, the Ministry of Home Affairs, GOI further extended the

lockdown from time to time and till date the same continues in some or

Complaint No. 4298 of2023
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the other form to curb the pandemic. Various State Governments,

including the Government of Haryana have also enforced various strict

measures to prevent the pandemic including imposing curfew, lockdown,

stopping all commercial activities, stopping all construction activities.

Despite, after above stated obstructions, the nation was yet again hit by

the second wave of Covid-19 pandemic and again all the activities in the

real estate sector were forced to stop.

21. That the development of the unit and the project as a whole is largely

dependent on the fulfilment of Sg.qllottees in timely clearing their dues.

The demands were raised as per the agreed payment plan however,

despite the same, the complainants h'ave delayed the payment against the

unit. The total sales consid itioli' of the unit was Rs. 44,63,344/- out of

which the complainants.have only made payment of Rs. 31,58,319/-.

zz.That it was the obligation of the complainants to make the payments as

per the adopted payment plan and agreed terms and conditions of the

agreement. The timely payment of the sales consideration of the unit was

the essence of the agreement executed between the parties as per clause

11.1 of the agreement.

23. The respondents were able to complete the construction of the unit and

was thereby able to obtain the occupation certificate for the project on

75.01.2021.

24. That after obtaining occupation certificate from the concerned authorities,

the respondents had lawfully offered the possession of the unit to the

complainants on 29.01,.2021. The offer of possession provided by the

respondents for the possession of the unit was a valid offer of possession

and all the charges levied upon the complainants by the respondents were

as per the agreement executed between the parties.

ft/ Page 9 of30
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25.That while offering possession of the unit to the complainants, the

respondents had also provided a loyalty bonus/compensation for delay to

the complainants amounting ro Rs. 31,58,3L9 / -.

26. The complainants agreed that he shall not raise any claim, whatsoever

against the respondents ifthe said increased or decrease in the unit is not

more than 150/0. That in the present scenario, only an increase of 7.9o/ohas

been witnessed.

27. That the complainants, during the endorsement of the agreement dated

04.04.20L17, agreed to pay the. oltarges including but not limited to

development charges, interes!-.,,(eu .rint"n"nce charges, electric

connection charges, administrative charges and any other charges which

the respondents and maintenance service provider may demand for any

additional services in addition to the basic sales price of the unit.

28. Hence the charges charged by the respondents in the offer of possession

daled 29.01.202L were valid charges which the complainants is under an

obligation to remit in favour of the respondents as per the agreement

dated 04.04.2011 and the committee report.

29. Copies of all the relevant documents have been duly filed and placed on

the record. Their authenticity is not in dispute. Hence, the complaint can

be decided on the basis of these undisputed documents and submissions

made by the parties.

E. furisdiction ofthe authority

30. The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons grven

below.

E.l Territorial iurisdiction

31. As per notification no. 1, /92 /201,7 -lTCp

Town and Country Planning Department,

dated L4.72.20t7 issued by

the iurisdiction of Real Estate
Page 10 of30

lN



HARERA
GUR;GRAII

Complaint No. 4298 of 202 3

Regulatory Authority, Gurugram shall be entire Gurugram Distnct for all

purpose with offices situated in Gurugram. In the present case, the project

in question is situated within the planning area of Gurugram District.

Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

E.lI Subiect matter iurisdiction

32. The Section 11(4J(a) ofthe Act, 2016 provides that rhe promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(aJ is

reproduced as hereunder:

Section 11(4)(o)
Be responsible for oll obligations, responsibilities, ond

functions under the provisions of this Act or the rules ond
regulcttions made thereunder or to the allottees os per the
ogreement for sole, or to the associotion of allottees, os the
case nay be, till the conveyance of all the aportments, plots
or buildings, as the case may be, to the ollottees, or the
common areqs to the ossociation of ollottees or the
competent authority, as the case may be;

Section 34-Functions oI the Authority:
344 of the Act provides to ensure compliance of the
obligotions cast upon the promoter, the ollottees ond the
reql estste agents under this Act ond the rules ond
reg u I o tio ns mod e thereund er.

33. So, in view of the provisions of the act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a

later stage.

F. Findings on the obiections raised by the respondents

F.l Obiection regarding untimely payments done by the complainants.

Page 11of30
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34. It has been contended that the complainants have made default in making

payments as a result thereof; the respondents had to issue various

reminder letters. Clause 11 of the flat buyer,s agreement provides that

timely payment of instalment being the essence ofthe transaction, and the

relevant clause is reproduced below:

"11.1. Time is ofessence

'Timely Payments of all amounts os per this AgreemenC payable by the
Purchaser(s) sholl be the essence of this Agreement. tfthe purchoser(s)

neglects, omits, ignore, orfails,for any reoson whstsoever, to poy to the
Seller ony of the instalments or other amounts and charges due and
poyoble by the Purch ;) under the terms and conditions of this
Agreement or by respective due dates thereof or if the purchoser(s) in
any other wqy fails to perform, comply or observe ony of the terms ond
conditions herein contained within the time stipuloted or a9reed to, the
Seiler / ConJirming Party shall be entitlecl to cancel / terminote this
Agreement forthwith and forfeit the booking qmounts or omounts potd
upto the Earnest Money ond Non-Refundable Amount. The
Setler/Conlrming party is not under any obligqtion to send reminders
for the poyments to be made by the purchaser(s), as per schedule of
payments ond for the payments to be made as per demond by the
S e I I e r / C o nfi r m i ng P a rty."

35. At the outset, it is relevant to comment on the said clause of the agreement

i.e.,"11.1 TIME lS OF ESSENCE" wherein the payments to be made by the

complainants had been subiected to all kinds of terms and conditions. The

drafting of this clause and incorporation of such conditions are not only

vague and uncertain but so heavily loaded in favor of the promoter and

against the allottees that even a single default by the allottees in making

timely payment as per the payment plan may result in termination of thc

said agreement and forfeiture of the earnest money. Moreover, the

authority has observed that despite the complainants being in defauit in

making timely payments, the respondents have not exercised their
discretion to terminate the flat buyer's agreements.

F,ll. Obiection regarding force maieure conditions:

Page 12 of 30A
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36. The respondents-promoter raised the contention that the construction of

the project was delayed due to force majeure conditions such as shortage

of labour, various orders passed by NGT and pun;ab and Haryana High

Court but all the pleas advanced in this regard are devoid of merit. The flat

buyer's agreement was executed between the parties on 04.04.2011 and

as per terms and conditions of the said agreement the due date of handing

over of possession comes out to be L4.02.2014. The events such as and

various orders by NGT and Punjab and Haryana High Court, were for a

shorter duration of time and were not continuous as there is a delay of

more than seven years. The occupation certificate for the project was

received on 15.01,.2021. Hence, in view of aforesaid circumstances, no

period grace period can be allowed to the respondents- promoter. Though

some allottees may not be regulai in paying the amount due but whether

the interest of all the stakeholders concerned with the said proiect be put

on hold due to fault of on hold due to fault of some ol the aliottees. Thus,

the promoter-respondents cannot be given any leniency on basecl of

aforesaid reasons. [t is well settled principle that a person cannot take

benefit of his own wrongs.

37. As far as delay in construction due to outbreak of Covid-19 is

concerned, Hon'ble Delhi High Court in case titled as M/s Haltiburton

Offshore Serltices tnc, V/S Vedanta Ltd, & Anr. bearing no. O.M.p (I)
(Comm.) no. 88/ 2020 and I.As 3696-3697 /2020 dated 29.05.2020 has

observed that-

"69. The past non-performance of the Controctor connot be condoned
due to the COVID-Iq lockdov,ln in March 2020 in tndia. 'the

Controctor wqs in breach since September 2019. Opportunities were
given to the Contractor to cure the sqme repeotedly. Despite the
same, the Contractor could notcomplete the project. The outbreak of
a pandemic cannot be used os on excuse for non- performonce of o
contract for which the deodlines were much before the outbreak
itself."

lv Page 13 of 30
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The respondents were liable to complete the construction of the project

and the possession of the said unit was to be handed over by 74.02.2014

and is claiming benefit oflockdown which came into effect on 2 3.03.202 0

which indicates that the due date of handing over of possession was much

prior to the event of outbreak of Covid-19 pandemic. Therefore, the

authority is of the view that outbreak of a pandemic cannot be used as an

excuse for non- performance of a contract for which the deadlines were

much before the outbreak itself and for the said reason, the said time

period is not excluded while calculating the delay in handing over

possession.

Findings on the relief sought by the complainants.

Relief sought by the complainants: The complainants had sought

following relief(s):

i. Direct the respondents to hand over the possession of the flat
bearing no. Q - 1101, eleventh floor, tower-e BpTp Spacio,

situated in Park Serene, Sector 37D, Gurugram, having super

area of 1000 sq. ft. along with 1 car parking.

ii. Direct the respondents to pay delay possession charges @ lgyo
p.a. from the date each payment made by the complainants.

The complainants intend to continue with the project and are seeking

delay possession charges as provided under the proviso to section 1B(1)

of the Act. Sec. 18(1) proviso reads as under.

"Section 78: - Return of qmount qnd compensotion

1B(1). If the promoter foils to complete or is unable to give
possession ofon apartment, plot, or building, -

F.

39.

Provided that where an ollottee does not intend to withdraw
from the projec| he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rqte as may be prescribed."

Page 14 of30k
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40. Clause 3 ofthe flat buyer's agreement provides the time period ofhanding

over possession and the same is reproduced below;

3.1 Subiect to Clause 10 herein or any other circumstances
not anticipated and beyond the reasonable control of the
Seller/Confirming Party and only restraints/restrictions
from any courts/authorities and subiect to the purchase[s)

having complied with all the terms and conditions of this
Agreement and not being in default under any of the
provisions of this Agreement and having complied with all
provisions, formalities, documentation, etc. as prescribed by
the Seller/Confirming party, whether under this Agreement
or otherwise, from time to time, the Seller/Confirming
Party proposes to handover the possession ofthe Flat to
the Purchaser(s) of 36 months from the
date of booking/registration of the flat. The purchaser

agrees and understands that the Seller/Confirming party
shall be entitled to a grace period of1B0 days after the exptry
of 36 months for applying and obtainjng the occupation
certificate in respect ofthe Colony from the Authority.,,

41. The buyer's agreement is a pivotal legal document which should ensure

that the rights and liabilities of both the builder/promoter and

buyers/allottees are protected candidly. The flat buyer,s agreement lays

down the terms that govern the sale of different kinds of properties like

residentials, commercials etc. between the buyer and builder. It is in thc

interest of both the parties to have a well-drafted flat buyer,s agreement

which would thereby protect the rights of both the builder and buyers in

the unfortunate event of a dispute that may arise. It should be drafted in
the simple and unambiguous language which may be understood by a

common man with an ordinary educational background. It should contain

a provision with regard to stipulated time of delivery of possession of the

apartment, plot or building, as the case may be and the right of the

buyers/allottees in case of delay in possession of the unit.

42. Admissibility ofgrace period: The promoter has proposed to hand over

the possession of the unit within a period of 36 months from the date of

p. Page 15 of 30
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booking /registration of flat. The booking of the flat was made on

14.08.2010 as per receipt on page no. 67 of complaint. Further, it was

provided in the buyer's agreement that promoters shall be entitled to a
grace period of 180 days for applying and obtaining the occupancy

certificate from DTCP in respect ofthe unit and/or the pro.ject.

43. The Authority put reliance on the judgement of the Hon,ble Appellate

Tribunal in appealno.433 of20ZZ tilted as Emaar MGF Land Limited Vs

Babia Tiwari and Yogesh fiwari wherein it has been held that if the

allottee wishes to continue wigh thdtproiect, he accepts the term of the

agreement regarding grr." p"riud, oi three months for applying and

obtaining the occupation certi'ficatd. The relevant para is reproduced

below:

As per oforesaid clause ol thi agreement, possession of the unit was to
be delivered within 24 months from the dote of ixecution of the
agreement i.e, by 02.03.2014, As per the above soid clause 11(o) ofthe
ogreemenC a grace period of 3 months Jor obtaining Occupation
Certilcqte etc, has been provided. The perusol of the Occupation
Certifrcate dated 11.11.2020 placed at poge no. 312 of the pqper book
reveals that the appelldnt-promoter has applied for grqnt of
Occupation Certificote on 21.07.2020 whichwas ultimstely gronted on
11.11.2020. It is otsowell known that it takes time to appiyind obtain
Occupation Certifrcate from the concerned authority. As per section 1B
ofthe Act, if the project of the promoter is delqyed ond ifthe allottee
wishes to withdraw then he hos the option to withdraw from the
projectand seekrefund of the amountor if the allottee does not intend
to withdrqw ftom the project qnd wishes to continue with the project,
the allottee is to be paid interestby the promoterfor eoch month if the
deloy. ln our opinion if the qllottee wishes to continue with the project,
he accepts the term of the agreement regording groce period cfihree
months for qpplying ond obtaining the occupotion certificate. So, in
view of the above soid circumstqnces, the appellant-promoter is
entitled to avqil the grace period so provided in thi agreement
for opplying and obtaining the Occupation Certificate.ihus, with
inclusion ofgrqce period of3 months as per the proiisions in clouse 11
(a) ofthe agreement, the total completion period becomes z7 months.
Thus, the due dote ofdelivery ofpossession comes out to 07.06.2014.,,

44. Therefore, in view ofthe above iudgement and considering the provisions

of the Act, the authority is of the view that, the promoter is entitled to avail

PaBe 16 of 30



ffiHARERA
# aJRTJoRAI/

Complaint No. 4298 of 2023

the grace period so provided in the agreement for applying and obtaining

the occupation certificate. Thus, the due date of handing over of

possession comes out to be 14.02.2014.

45. Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges at the

prescribed rate of interest on the amount already paid by him. proviso to

section 18 provides that where an allottee does not intend to withdraw

from the project, he shall be paid, by the promoter, interest for every

month of delay, till the handing over ofover of possession, at such rate as may be

prescribed and it has been prescribedribed under rule 15 of the rules. Rule I 5

has been reproduced as under:

Rule 15, Prescribed rate oI interest- lproviso to section ,2,
section 78 and sub-section (4) snd subsection (7) of
section 791

(1) For the purpose of proviso to section 12; section 18; ond
sub-sections (4) and (7) of section 19, the "interest at the
rate prescribed" sholl be the Stote Bonk of tndia highest
marginalcost of lending rate +2a/6.:

Provided thot in case the State Bank of India morginal
cost of lending rate (MCLR) is not in use, it sholl be
reploced by such benchmork lending rotes which the State
Bank of India moy ftx from time to time for len(ling to the
generalpublic.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the Iegislature, is

reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https;//sbi.co.in, the marginal cost of lending rate (in shorr, MCLR) as on

dale i.e.,22.11.2024 is 9 -l0o/o. Accordingly, the prescribed rate of interest

will be marginal cost of lending rate +20/o i.e., L1-.lOo/o.

46.

47.
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48. The definition ofterm 'interest' as defined under section 2[za) of the Act

provides that the rate of interest chargeable from the allottees by the

promoter, in case ofdefault, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottees, in case ofdefault. The relevant

section is reproduced below:

"(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the cose moy be.
Explanation. -For the purpose of this clouse-
the rate of interest chargeable from the allottee by the
promoter, in case of default, sholl be equol to the rate of
interest which the promoter shall be lioble to poy the allottee,
in case ofdefoult. DX
the interest pqyoble by the promoter to the ollottee sholl be

from the date the promoter received the qmount or any port
thereof till the ddte the amount or port thereof ond interest
thereon is refunded, and the interest payoble by the a ottee to
the promoter shqll be from the dqte the allottee defaults in
payment to the promoter till the date it is paid;"

49. Therefore, interest on the delay payments from the complainants shall be

charged at the prescribed rate i.e., 11.10% by the respondents/promoters

which the same is as is being granted to the complainants in case of

delayed possession charges.

50. On consideration of the documents available on record and submissions

made by the parties regarding contravention of provisions of the Act, the

authority is satisfied that the respondents-promoter is in contravention of

the section 11(4J (a) of the Act by not handing over possession by the due

date as per the agreement. By virtue of clause 3 of the flat buyer,s

agreement executed between the parties, the possession of the subject

unit was to be delivered within a period of 36 months from the date of

booking/registration of flat. As such the due date of handing over of

possession comes out to be 74.02.2074 including grace period of 6

months. The occupation certificate for the project where the sub,ect unit

Page 18 of 30(L



52.

HARERA
ffi GURUGRAI/

of the allottee is situated was received on 1S.01.2021. Subsequently, unit
was offered for possession on 29.01.2021.

51. The Authority further finds that there has been a delay on the part of the

respondents/promoter in offering possession of the allotted unit to the

complainants in accordance with the terms of the flat buyer,s agreement

dated 04.04.2011. This delay constitutes a failure on the part of the

respondents/promoter to fulfill their contractual obligations, including

the timely delivery of possession as stipulated in the agreement.

Accordingly, it is the failure of the-. respondents/promoter to fulfil its
obligations and responsibilities ad per the agreement to hand over the
possession within the stipulated period.

Accordingly, the non-compliance of the mandate contained in section

11(4)[a) read with section 18(1) of rhe Act on the parr of the

respondents/promoter is established. As such, the comp lainants/allottees

shall be paid by the respondents/promoter interest for every month of
delay from the due date of possessi on i.e., 14.02.2074 (tn proceedin.q dated

22.11.2024, the due date ofpossession was inadvertently mentioned os 12.05.201:l

ond the same is hereby rectified) till the date of valid offer of posscssron

(29.01,.2021) plus 2 months i.e. ,29.O3.ZOZI Un proceeding dated 22.11.2024,

inqdvertently DPC was allowed till 29.01.2021 ond the same is hereby rectifiecl)

after obtaining occupation certificate from the competent authority at

prescribed rate i.e., 11.10% p.a. as per proviso to section 1B(1) olthc Act

read with rule 15 ofthe rules.

iii. Direct the respondents to execute the conveyance deed of the
apartment/flat with the complainants.

The complainants are seeking direction regarding execution of thc
conveyance deed ofthe unit in favour ofthe complainants. The possession

of the allotted unit was offered to the complainants on Zg.Ol.Z0.21 aftet

Complaint No. 4298 of 2023
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obtaining of occupation certificate on 15.0I.2OZl. The respondents shall

prepare and execute along with allottee[s) a conveyance deed to convey

the title of the said apartment in favour of the allottee but only after

receiving full payment of total price of the apartment and the relevant

clause of the agreement is reproduced for ready reference: -

6. Conveyance Deed and Stamp Duty:
6.1 Subject to the Purchaser(s) making qll payments as and when
they fall due and providing qll documents qs stqted herein in this
Agreement to the Seller/Confirming parS, the Seller/Confirmtng
Party, shall prepare, execute and register a Conveyance Deed to
convey the title of the Flot qs per the terms of th; Agreement in
fovour of the Purchaser(s) .

It is to be further noted that section 11 (4) (0 provides for the obligation

of respondents/promoter to execute a registered conveyance deed of the

apartment along with the undivided proportionate share in common areas

to the association of the allottees or competent authority as the case may

be as provided under section 17 of the Act of 201,6 and shall get the

conveyance deed done after obtaining ofoccupation certificate.

The transfer of title is clearly said to be the statutory right of the allottee
as per Section 17 (1) of the Act provide for transfer of title and the same is

reproduced below:

55.

"SectionTT: Transfer of title.
17(1). The promoter shall execute a registered conveyance deed in
favour ofthe allottee along with the undivided proportionate tille
in the common areos to the ossoclation of the allottees or the
competent authoriqt, as the case may be, and hand over the
physical possession of the plot, apartment of building, as the case
may be, to the ollottees and the common areas to the qssociation
of the qllottees or the competent quthority, as the case may be, in
q real estqte project, and the other title documents peitainino
theretowithin specified period as per sanctioned plans as providid
under the local lows:
Provided that, in the absence of any locol low conveyance deed in
favour of the allottee or the association of the ailottees or the
competent outhority, as the cqse may be, under this section shall
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be carcied out by the promoter within three months from dote ol'
lssue of occupancy certificqte."

56. As occupation certificate ofthe unit has been obtained from the competent

authority on 15.01,.2027, therefore, there is no reason to withheld the

execution of conveyance deed which can be executed with respect to thc

unit. Accordingly, the Authority directs the respondents to execute the

conveyance deed in favour of the complainants after payment of
applicable stamp duty charges and administrative charges up to

Rs.15,000/- as fixed by the local administration, if any, within 90 days

from the date ofthis order.

iv. Direct the respondents not to charge anlthing from the
complainants which is not a part of the flat buyer,s agreement.

v. Direct the respondents not to charge holding charges,

maintenance or the club maintenance charges from the

complainants till the actual handover of the possession of the

unit.

vi. Direct the respondents not to charge the cost escalation of
< 6,34,457,/- which shown in the statement of accounts cum

invoice raised at t}le time ofoffer ofpossession.

vii. Direct the respondents not to charge the Service tax and cST

which is been raised in the statement of accounts.

viii. Direct the respondents not to charge the electrification and STp

charges from the complainants.

57. Since, common issues with regard to super area, cost escalation, STp

charges, electrification charges, taxes viz GST &VAT, advance maintenance

charges, car parking charges, holding charges, club membership charges,

PLC, development location charges and utility connection charges,

EDC/lDC charges, firefighting/power backup charges were involved in all

Page 21 of 30
{^-



ffiHARERA
#- eunuennvr

Complaint No. 4298 of 2023

similar cases and others pending against the respondents in this proiect

as well as in other projects developed by them, vide orders dated

06.07.2021. and 17.08.2027 a committee headed by Sh. Manik Sonawane

IAS (retired], Sh. Laxmi Kant Saini CA and Sh. R.K. Singh CTp (retired) was

constituted and was asked to submit its report on the above-mentioned

issues. The representatives of the allottees were also associated with the

committee and a report was submitted and the same along with annexures

was uploaded on the website of the authority. Both the parties were

directed to file objections to that repoft ifany. The complainants and other

allottees did not file any objectidns. ihough the respondents sought time

to file the objections but, did not opt for the same despite time given in th is

regard.

Holding Charges

58. The allottee has challenged tke adEtt, that respondents/promoter has

raised demand by way of holding charges on the ground that since the

project is incomplete and the offer of possession in not lawful. On the

contrary, the respondents su that all demands have been strictlv

raised as per the terms of the flat buyer's agreement.

59. This issue was also referred to the committee and who after due

deliberations and hearing the affected parties, submitted a report to the

authority wherein it was observed that this issue already stands settled by

the Hon'ble Supreme Court vide .iudgement dated 14.12.2020 in civil

appeal no. 3864-3889 /2020, where by the Hon'ble Court had upheld the

order dated 03.01.2020 passed by NCDRC, which lays in unequivocal

terms that no holding charges are payable by the allottee to the developer.

The relevant para ofthe committee report is reproduced as under:
"F, Holding Charges: The Committee observes that this issue
aIready stands settled by the Hon'ble Supreme Court vtde
juclgement dated 14.12.2020 in civil appeal no. 3864-3qgg/2A20,
hereby the Hon'ble Co rt had upheld the order doted 03.01.2020
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for the purpose. If mointenance iha,

61-.

possed by NCDRC,vlhich loys in unequivocal termsthotno holding
chorges qre payable by the allottee to the developer. The Hon,ble
AuthoriA may issue directions qccordingly.,'

60. In this regard, the authority place reliance on the order dated 03.01.2020

passed by the Hon'ble NCDRC in case titled as Capital Greens Flat Buyer
Association and Ors. Vs. DLF Universal Ltd., Consumer case no. 3S1 of
2015 wherein it has been held as under;

"36, lt transpired during the course of orguments thqt the Op has
demanded holding charges ond maintenance charges from the allottees. As
fa.r os maintenonce charges are concerned, the someihould be poid by the
allottee ftom the dote the pos{€ssiorl is oJlered to him unless he wos
prevented from taking possession solely on dccount ofthe Op insisting upon
execution ofthe lndemniry cuh Undertaking in the formqt prescribed by it

sale considerotion has nothing to lose by holding possession of the ollotted
jlat except thqt itwould be required to mointain the opartment. Therefore,
the holding charges will not be payable to the developer, Even in o
cose where the possession has been delayed on account of the qllottee
having not poid the entire sale consideration, the devet;per shall not
be entitled to dny holding chorges though itwoutd be entitled to interest
for the period the payment is deloyed.,,

IEmphasis supplied)

The said judgment of Hon'ble NCDRC was also upheld by the Hon'ble

Supreme Court vide its judgement dated 1,4.LZ.2OZO passed in the civil
appeal filed by DLF against the order of Hon,ble NCDRC [supraJ.

62. As far as holding charges are concerned, the developer having received the

sale consideration has nothing to lose by holding possession of the allotteci

flat except that it would be required to maintain the flat. Therefore, the

holding charges willnot be payable to the developer. Even in a case where

the possession has been delayed on account ofthe allottee having not paid

the entire sale consideration, the developer shall not be entitled to any

holding charges though it would be entitled to interest for the period the
payment is delayed.

Complaint No. 4298 of 202 3
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63. In the light ofthe iudgement ofthe Hon,ble NCDRC and Hon,ble Apex Court

fsupral and concurring with the view taken by the committee, the
authority decides that the respondents promoter cannot levy holding

charges on a allottee(sJ as it does not suffer any loss on account of the
allottee(sJ taking possession at a later date even due to an ongoing court
case though it would be entitled to interest at the prescribed rate for the
period the payment is delayed.

Cost escalation

64. The complainants has pleaded that the respondents also imposed

escalation cost Rs.6,34,452/- after an increase in super area from 1000 to
1079 sq. Ft. without increasing the carpet area. The respondents in this
regard took a plea that cost escalation was duly agreed by the
complainants at the time ofbooking and the same was incorporated in the

FBA. The undertaking to pay the above-mentioned charges was

comprehensively set out in the FBA. In this context following clause of the
FBA is noteworthy:

"72.11The purchaser(s) understands ond ogrees thot the bosic sole price ts
escolation free except a situotion where the cost ol steel, cement ond other
construction materiols increase beyond 10ak. It is further agreed onct
understood that the steel price of Rs. 27,500/- per ton ond prices af other
construction materiol hos been token as per index price os on 01_A9_20A9. the
conpany isfully outhorised to revise the cost ofconstruction materiols, bosed
on market conditions. The revision, if ony, sholl be intimote(l ao the
purchaser(s) at the time ofpossession. the purchaser(s) ogrees ond undertakes
to unconditionally occept the price revision ond poy the escolated omount
without any objection or chollenge whotsoever.."

65. The authority has gone through the report ofthe committee and observes

that as per the calculation of the estimated cost of construction for the
years 2010-11 to 2013- 14 and the actual expenditure of the years 2010 to

2014, the escalation cost comes down to 374.76 per sq. ft. from the

demanded cost of Rs. 588 per sq. ft. No objections to the report have been

raised by either of the party. Even the committee while recommending

Complaint No. 4298 of 2023
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cost. The authority concurs with the findings of the committee and allows
passing of benefit of decrease in escalation cost of the allotted units from
Rs. 588 per sq. ft to 374.26 per sq. ft. to rhe allottees of rhe proiefi. .l.he

relevant recommendation of the committee is reproduced below:
"Conclusion:
ln view of the qbove discussion, the committee is of the view thal
escolation cost of Rs. 374.26 per sq. feet is to be ollowed instead of Rs.
5Bg demonded by the developer.',

66. The authority concurs with the reeommendations of the committeeancl

holds that the escalation cost ofRs. 374.76 per sq. ft. is allowed instead of
Rs. 588 per sq. ft. as demanded by the developer.

GST

67. The allottees have also challenged the authority that the respondent,s

promoter raised a demand by way of goods and services tax. It is pleaded

by the complainants that while issuing offer of possession, the
respondents had raised a demand of Rs. 1,65,000/- under the head GST

which is illegal.

68. Though the version of respondents are otherwise, but this issue was also

referred to the committee and who after due deliberations and hearing the
affected parties, submitted a report to the authority wherein it was

observed that in case of late delivery by the promoter, only the difference

between post GST and pre-GST should be borne by the promoter. The

promoter is entitled to charge from the allottee the applicable combined

rate ofVAT and service tax. The relevant extract ofthe report representing

the amount to be refunded is as follows:

Spacio Park
Generation

Astire
Garden

Terra

decrease in escalation charge has gone through booking form, flat buyer
agreement and their issues raised by the promoter to justii/ increase in

oria I orh€r
P.ri*t 
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HVAT (after
31.03.2014)

tA)

4.5tak 4sl% 4.51% 4.510/o 4.5t1/o 4.51o/a

Service Tax
(B)

4.500a 4.50o/a 4.50% 4.504/0 4.500/0 4.500/a

Pre-GST

Rare(C =A+B)

9.01o/o 9.01V0 9.01% 9-010/o 9_010k 9.01Va

GsT Rate ID) 1,2.O00A 12.00% 12_OOoA 72.00a/o 72 00ak 72.O00/r

lncremental
Rate E= (D-CJ

2-99o/a 2-99Va 2.990h 2.99% 2.990k 2-990/a

Less: Anti-
Profiteering
benefit passed

if any till
March 2019 (F

)

2.63o/a

I
0.s3%l

I

2.54o/o 0.000A o.000k

2,ro
s+4

N

Amount to be
refund Only if
greater than
(E- F) (c)

0.360/0 0.41o/o 2.990/0 2.99o/o

(E-F) (c)
I

/_dl
' amount has already bee

res on account of GST, it shr

:ity concurs with the findir

accordingly.

or settled down with th
usted in the calculation. Th

:ommittee on this issue anr

oul(lbe
oft hr
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STP Charges

70. The allottees have also challenged the authority that the
respondents/promoter raised demand by way of electrification and STp

charges ofRs. 86,320/-. 0n the other hand, the respondents submitted that
such charges have been demanded by the allottees in terms of the flat
buyer's agreement.

71. The authority concurs with the recommendation made by the committee
and holds that the existing population of the colony is around 1500r Page 26 of30
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persons, which is about 10% of the total population of the colony. The

present discharge is around 170 KLD and the respondent company has set

up two STPS, each 100 KLD capacity to treat the present sewage load. It
has been taking NOC from HSPCB regularly. Hence, the technical reason

given by the respondent company to install a single STp of 1330 KLD once

the 300/o of the total load is achieved for establishing a full capacity STp

(1330 KLD) appears genuine. However, the respondents i4y be dlrected

to keep upgrading the existing STps in commensurate with the increasing

sewage load till the desired..l:y:I,."f sewage load is achieved for
establishing the main STP for the entire colony.

ix. Direct the respondents'to pay the cost of present litigation
amounting to t 1,00,000/-

72. With respect to the aforesaid reliel the counsel for the complainants are

claiming compensation in the above-mentioned reliefs. Hon,ble Supreme

Court of India in civil appeal nos. 67 45-6149 of2021, titled as M/s Newtech

Promoters and Developers pvt. Ltd. V/s State of Up & Ors. IDecided on

Ll.LL.2021), has held that an allottee is entitled to claim compensation

under sections 12, 74, 18 and section 19 which is to be decided by the

adjudicating officer as per section 71 and the quantum of compensation

shall be adjudged by the adjudicating officer having due regard to rhe

factors mentioned in section 72. The adjudicating officer has exclusive

iurisdiction to deal with the complaints in respect of compensation.

Therefore, the complainants are advised to approach the adjudicating

officer for seeking the relief of compensation.

G. Directions ofthe Authority

73. Hence, the authority hereby passes this order and issue the following
directions under section 37 ofthe Act to ensure compliance of obligations
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cast upon the promoter as per the function entrusted to the authority

under section 34(0:

I. (aJ Delay Possession Charge: The respondents are directed to pay

interest at the prescribed rate of 11.100/o p.a. for every month of delay

from the due date ofpossession i.e., 14.02.2014 till the date of valid offer

of possession (29.07.2021.) plus 2 months i.e., 29.03.2021, atter
obtaining occupation certificate from the competent authority at

prescribed rate i.e., 11.100/o p.a. as per proviso to section 1g(11 of the

Act read with rule 15 ofthe rules.

(blThe arrears of such interest accrued from due date of possession till
29.03.202L shallbe paid by the promoter to the allottees within a period

of90 days from date ofthis order as per rule 16(21 ofthe rules.

(c) The respondents are directed to issue a revised statement of accou nt

after adiustment of delayed possession charges within a period of 30

days from the date of this order. The complainants are directed ro pay

outstanding dues, if any remains, after adjustment of delay possession

charges and thereafter the respondents shall handover the possession

Ie from the allottees by the promoters,

in case of default shall be charged at the prescribed rate i.e., 1 1.100/o by
the respondents/promoters which is the same rate ofinterest which the
promoters would be liable to pay the allottee, in case of default i.e., the

delayed possession charges as per section 2(zal ofthe Act.

(e)The respondents are also directed not to charge anything which is

not part of buyer's agreement.

(fJThe amount if any already paid by the respondents to the
complainants shall be adjusted.
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I. Cost escalation: The authority is ofthe view that escalation cost can be
charged only upto Rs. 374.76 per sq. ft. instead of Rs. 5g8 per sq. fr. as

demanded by the developer.

IL STP charges, electrification, firefighting and power backup
charges: The authority ih concurrence with the recommendations of
committee decides that the term electrification charges, clubbed with
STP charges, used in the statement of accounts-cum_invoice be deleted,
and only STP charges be demanded from the allottees of Spacio @
Rs.8.85 sq. ft. Further, the term ECC be clubbed with FFC+pBIC in the
statement of accounts-cum-invoice attached with the letter of
possession of the allottees of Spacio be charged @ Rs.100 per sq. ft. in
terms of the provisions of Z.l {t) at par with the allottees of park

Generation. The statement of accounts-cum_invoice shall be amencled

to that extent accordingly.

III. GST charges: The due date of possession of the subject unit is prior to
the date of coming into force of GST i.e. 07.07.201,7 . The authoriry is ot
the view that the respondents/promoter was not entitled to charge GS.I

from the complainants/allottee as the liability of GST had not become

due up to the due date of possession as per the flat buyer,s agreements
as has been held by Haryana Real Estate Appellate Tribunal, Chandigarh

in appeal bearing no. 21 of 2019 titled as M/s pivotal Infrastructure pvt.

Ltd. Vs. Prakash Chand Arohi. AIso, the authority concurs with the
findings of the committee on this issue and holds that the difference
between post GST and pre-GST shall be borne by the promoter. The
promoters are entitled to charge from the allottee the applicable
combined rate of VAT and service tax as detailed mention in the
committee report.
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which is not the part of the agreement.

also not be charged by the promoter

being part of agreement as per law ed by the Hon'ble Supreme
Court in civil appeal no. 3864-3889/20 0 dated L4.1,2.2020.

74. Complaint stands disposed of.

75. File be consigned to registry.

Haryana
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IV. The respondents shall not charge from the complainants

HARE
GURUG AM

owever, holding charges shall

any point of time even after
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