B HARERA

Complaint No. 3188 and 3189

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : 3188 and
3189 0of 2021
Complaints filed on : 13.08.2021
Date of decision : 10.10.2023
~ NAMEOFTHE |  EMAARINDIALIMITED ]
BULDER JFormerly known as Emaar MGF Land Ltd.)
' PROJECT NAME | COLONNADE —
| SNo. . COMPLAINT COMPLAINT TITLE APPEARANCE
NO.
1. | CR/3188/2021 | M/sPadampur Nirman Pvt. Ltd. | Sh. Ravinder Singh, Adv.
V/5
S ap— Emaar India Limited Sh. |.K. Dang, Adv.
{ 2. | CR/3189/2021 | MysPadampur Nirman Pyt. Ltd. | Sh. Ravinder Singh, Adv.
| V/S
| [ Emaar India Limited | Sh. |.K. Dang, Adv.
CORAM:
Shri Vijay Kumar Goyal Member
Shri Ashok Sangwan Member
Shri Sanjeev Kumar Arora Member
ORDER

1. This order shall dispese off 2 complaints titled as above filed before this
authority in Form CRA under szction 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) also read with rule 28 of
the Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter [0 narties.
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2. The core issues emanating from them are similar in nature and the
complainant in the above referred matters are allottees of the project-
‘Emerald Villa-Plots at Emerald Hills' being developed by the same
respondent promoter i.e,, M/s Emaar MGF Land Limited (now known
as ‘M/s Emaar India Limited’ vide Certificate of Incorporation dated
07.10.2020). The terms and conditions of the buyer’s agreements that
had been executed inter se parties are also almost similar with some
additions or variation. The fulcrum of the issue involved in all these
cases pertains to failure on the part of the respondent/promoter to
deliver timely possession of the units in question, seeking award for
delayed possession charges. For the above-mentioned reasons, the

aforesaid complaints are being dealt with by this common order.

3. The details of the complaints, reply status, unit no., date of allotment
letter, date of agre&ﬂiﬂht. date of start of construction, due date of
possession, offer of possession and relief sought are given in the table

below:

EMAAR INDIA LIMITED
(Formerly known as EMAAR MGF LAND LIMITED)

'PROJECT NAME | ‘Emerald Vill-Plots at Emerald Hills, Sector 65, Gurugram,
| Haryana'

Possession Clause 8: Subject to force majeure conditions and reasons beyond the control of the Company, the
Company shall make every endeavour to deliver possession of the Plot to the Allottee(s) within a period of 24
(twenty four) months from the date of execution of this Buyer's Agreement. In the event that the
possession of the Plot is likely to be delayed for reason of any force majeure event or an 1y uther reason beyond
the control of the Company including government strike or due to civil commotion or by reason of war or enemy
action or earthquake or any act of God or if nen delivery Is as a result of any act, notice, order, rule or
natification of the Government and any other puiblze or Competent Authority or for any reason beyond the
control of the Company, then in any of the aforesaid events, the Company shall upon notice claiming force
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majeure to the Allottee(s) be entitled to such extension of time till the force majeure event persists or the reason
beyond the control of the Company exists. In the event that the Company fails to deliver possession of the Plot
without existence of any force majeure event or reason beyond the control of the Company within 27 (twenty
seven) months from the date of execution of this Agreement, the Company shall be liable to pay to the
Allottee(s), a penalty of the sum of Rs. 50/- (Rupees Fifty only) per sq. yd. per month for such period of delay
beyond 27 months from the date of execution of this Agreement. It is made clear to the Allottee(s) and
understood by the Allottee(s) that under no circumstances the Possession of the Plot will be handed over to the
Allottee(s) prior to the execution of the Sale Deed/ Conveyvance Deed,

Sr. | Complaint | Reply | Unit/Plot Date of Date of Due date of Offer of Resliel soughi
No | No/Title/ | status no. and allotment | execution of | possession POSSESSION
Date aof area letter huyer's
filing afririent

1 CRf3188/ | 05.10. | EVP-A-T- 16312012 | ZFALE01D 27112014 19.07.2016 1. Posseszion

2021 2021 L&4, 2. DPC
Eh.lngl:i
E.rea- ! ; [Page 138 of
] f 1 i
oy 7577855 | (Page 16 of | [Page 25 0l i
Pyt Lad yds. from | complaint] | complaint] BSP- /-
Vs Emaar saclies ¢
llld.il o] e \ - _: A '1“""‘. ..‘
umu ¥ .‘IL ; '__ L ", . _‘:;I_L. 1 T'I:+ H.I.
W 2410744
\ &
D.0LF- . |
13.08.2021 AP-Rs. 1/

—_—

erit201z | 27.002008 | 19072016

F . CR/Z169) | 05,10 1. Pussessian
2021 2021 2.0PC
e N .‘l"-‘ .
) A Y [Page 138 of
g [Pagezbor | b
| Pyt Lud conpinint] BSP- a1,
Vi Emaar
India s/
Limited | - TC- e
24,11, 744
D.0CF- A
13.08.2021 AP-Rs. 1/-

Note: In the table referred above certain abireviations have been used. They are elaborated as
follows:

Abbreviation Full form

D.0O.F: Date of filing of complaint
DPC Delayed possession charges
BSP Basic Sale Price

TC Total Consideration

AP Amount paid by the allottze /s
loP Intimation of Possession
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4. The aforesaid complaints dated 13.08.2021 were filed under section 31

of the Act read with rule 28 of the rules by the complainant against the
promoter M/s Emaar India Limited on account of violation of the
buyer’s agreement executed between the parties in respect of said units
for not handing over possession by the due date which is an obligation
on the part of the promoter under section 11(4)(a) of the Act ibid apart
from the contractual obligation. Delay possession charges to be paid by
the promoter is positive obligation under proviso to section 18 of the
Actin case of failure of the promoter to hand over possession by the due

date as per builder buyer’s agreement.

The authority has decided to treat the said complaints as an application
for non-compliance of statutory obligations on the part of the
promoter/respondent in terms of section 34(f) of the Act which
mandates the authority to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under the

Act, the rules and the regulations made thereunder,
Lead case (CR/3188/2021)

The facts of both the complaints filed by the complainant/allottee are
almost similar. Out of the absve referred matters, the particulars of the
lead complaint no. 3188 of 2021 titled as Padampur Nirman Pvt. Ltd.
Vs. Emaar India Limited are taken into consideration for determining
the right of the allottee(s) qua possession and delay possession charges

as per proviso to section 18(1) of the Act for deciding both the
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complaints. The facts of this complaint is considered for disposal of both

the matters and the ratio of this complaint shall be applicable in another

complaint also. The requisite particulars of the project, the details of

sale consideration, the amount paid by the complainant, date of

proposed handing over the possession, delay period, if any, have been

detailed in the following table:

S.No. | Heads Information
1. Project name and location .Emg!'_gi_tj:-\’ﬂlml-"lnm at Emerald Hills, Sector 65,
| Gurugram, Haryana
2. Project area 10274 acres
LE— Nature of the project. Residential plotted colony :
4. | DTCP license’ go. and | 10 of 2000 dated 21,05.2009
validity statug’ &' ¢ Valid/renewedupito 20.05.2019
5. HRERA reg;igl_;ﬂéa! net | Registered vﬂae no. 162 of 2017 dated
registered 29.08.2017
. Valid till 28.08.2022
6. Completion . certificate/ | 08.01.2018 - ¥
Occupation " certificate | [As peraffidavit filed by the respondent]
granted on g B ; 4
7. Date of allotment letter 161120127 |
: | [Page 16 of camplaint]
8. | Unit/plot no. EVP-A-T-169. e
[Page 28 of complaint]
9. Unit measuring 759 sq: yds.
['aze 28 of complaint]
10. Change in area of the | 757.78 $q. yds. from earlier area of 758 sq. yds.
unit vide letter of offer of |
possession at page 138
of reply
1L Date of execution of |27.11.2012
buyer’s agreement [Page no. 25 of complaint]
12. I‘-ayment plan ‘ Collaborator payment_ﬂa-n )
[Page 53 of complaint]
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13.

Basic sale consideration
of the plot

Rs.1/- (Exclusive of EDC & IDC)

14.

Total consideration of

said  plot
statement of account
dated 15.09.2021 at
page 176 of reply

as  per

Rs. 24,11,744/-

15.

| S

| 16.

Total amount paid by the

complainant
clause 1.(b)

as per
of the

buyer's agreement

Possession clause -8

| time till the
| revson beyond the control of the Company exists. In

Rs.1/-

4, Subject to force majeure conditions and reasons
| beyond the control of the Company, the Company shall

minke every endeavour to deliver possession of the Plot
| ta the Aliottee(s) within a period of 24 (twenty four)
months from the date of execution of this Buyer's
Agreement [n the event that the possession of the Plot
is likely to be delayed for reason of any force majeure
event or any weason beyond the control of the
" Company including government strike or due to civil
commotion or by réason of war or enemy action or
scrthquake or any act of God or if non delivery Is as o
- resudt of any act, notice, order, rule or notification of
tha Governmentand any ather public or Competent
Authority or for @ny reason beyond the control of the
Company, then in.any of the aforesaid events the
Company shall upon notice claiming force majeure
L0 mm ‘be entitled to such extension of
majeure event persists or the

the event that the Company fails to deliver possession
of the Plot without existence of any force majeure evant
or reason beyond the control of the Company within 27
{twenty sevén) months from the date of execution of
this Agreement, the Lompany shall be liable to pay to
the Allottee(s), a penalty of the sum of Rs. 50/~ (Rupees
Fifivanly) persq. yd. per month for such period of delay
| bevand 27 months from the date of execution of this
! Agreement. It is made clear to the Allotteefs) and

uncerstood by the Allottee(s) that under no
t circumstances the Possession of the Plot will be handed
. aver to the Allottee(s) prior to the execution of the Sale
| | leed/ Conveyance Deed.

Due date of deli;;ry of
possession as per clause
8 of the said agreement

27.11.2014
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18. |Date of offer of|19.07.2016 '
pﬂSSESSiﬂ‘H Lo thE' {F‘REE 138 uf r&p!y]
. complainant
Facts of the complaint

The complainant has made the following submissions in the complaint:
That the complainant on 16.11.2012 was allotted plot bearing no. EVP-
A-T-169 admeasuring 633.78 sq. meters (758 sq. yds.) (hereinafter
referred to as the “said plot”) in Emerald Villa- Plot at Emerald Hills
project of the respondent.

That in this regard, the respondent issued provisional allotment letter
dated 16.11.2012, thereby allotting the said plot in favour of the
complainant. The allotment in favour of the complainant being fully
paid, it was mentioned thereby in the schedule of payment alongwith
the said provisional allotment letter that Rs. 28,46,292 /- remained to
be paid at the time of registry or possession whichever earlier.

That in respect of the said allotment, the complainant formally entered
into a plot buyer'sagreement dated 27.11.2012 with the respondent. As
per clause 8 of the plot buyer’s agreement, the possession for the said
plot was supposed to be delivered within 24 months from the date of

execution of the plot buyer’s agreement i.e. on 27.11.2014.

. That in November, 2019, the complainant on coming to know that the

respondent had initiated delivery of possession of the plots to the other

plot buyers, approached the respondent for possession of the said plot,
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but the respondent started dillydaliying on the issue of possession of
the said plot.

- That in spite of the fact that the allotment of the said plot in favour of
the complainant is fully paid, the plot of the complainant still remains
undeveloped due to the negligence of the respondent whereas the other
plots in vicinity have been fully developed. There has been a huge delay
in handing over the possession of the plot. The respondent despite
continuous follow-ups on the part of the complainant, is yet to deliver
the possession of the said plet to the complainant.

Relief sought by the complainant

The complainant is seeking the following relief:

i. Direct the respondent to provide possession of plot no. EVP-A-T-

169 in its project Emerald Villa Plots at Emerald Hills, Sector-65

Gurugram.

ii.  Direct the respuﬁdent company to pay interest on the delay in
handing over the possession with effect from 27.11.2014 till
realization of the same in view of the violation of section 18 of the
Act.

Hi. Direct the respondent to pay an amount of Rs.2,50,000/- as

litigation expenses.
Reply filed by the respondent
The respondent had contested the complaint on the following grounds:
That the complainant has filed the present complaint seeking

possession, interest on delay of possession, and costs in respect of plot
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iii.

no. EVP-A-T-169 admeasuring 757.78 sq. yds. ("Subject Plot") allotted
by the respondent in favour of the complainant in its Emerald Floors

project located at Sector 65, Gurugram, Haryana.

That the complainant is not a genuine consumer/allottee and seeks to
mislead this Hon'ble Authority. The complainant company is a related
entity of MGF Developments Limited ("MGFD”) which acts as the
controlling mind of the complainant. All actions and steps undertaking
undertaken by the complainant company are at the behest and
instruction of MGFD. The directors of the complainant are Mr. Bishnu
Kumar Singh and Mr. Martand Sawarnik, both of whom are also
directors in several companies that are also fully controlled by MGFD.
These companies are moreover disclosed in MGFD's financial
statements ended 31.03.2019 as entities over which MGFD (or through

its holding/ subsidiary) is able to exercise a significant influence.

That the respondent and MGFD are currently engaged in disputes
across several fora and accordingly, this complaint is merely a cog in the
wheel of MGFD's mala fide campaign to browbeat the respondent into
conceding to its unlawful and illegal demands in those disputes. To that
end, the complainant has filed the present complaint with oblique
purposes in manifest abuse of the process of this Hon'ble Authority.
Further, when the subject plot was allotted to the complainant, MGFD
exercised control over both the respondent and the complainant, It is
thus evident that the entire transaction was actually undertaken not
between distinct entities but between different arms of the same entity,
I.e, MGFD. In that light, the complainant cannot be said to be a genuine

buyer or consumer having the locus to avail the remedy under the Act.
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iv.

vi.

That the present complaint is not maintainable in view of the
proceedings before Hon'ble National Company Law Tribunal, New
Delhi. One of the disputes between the respondent and MGFD arises out
of fraudulent related-party transactions (such as the one in the present

case) undertaken by MGFD while in control of the respondent company.

That this dispute is pending adjudication before Hon'ble NCLT where
the respondent has prayed for an investigation into the affairs of MGFD
and its related entities (such as the complainant herein). As such, it is

¥R

likely that the allotment of t!'ﬁ;gr ject jlot, being an illegal related-party
transaction, will be a subj__g{;égi :""ﬁn,yestigation directed by Hon'ble
NCLT. In fact, the Hﬂpfﬁlf"ﬂ?l&ﬁlﬁ%}ﬁﬁ]ﬁﬂ: order for cancellation of the
allotment of inter alia the subject plot: Therefore, the subject-matter of
the complaintis sﬂkﬁfﬂﬁﬁlyhnkedyﬁh an’d @qﬁtjngent on the subject-

matter in issue in ‘the NCLT: Lprééce&dinéé;~. Allowing the present
complaint Wﬂuldéﬁ?&}&ithie effect qlfl' defeating the matters awaiting
adjudication by ththLTfand amuqﬁ_;ﬁiﬁﬁndbnatiun of the unlawful
transactions undermkénﬁyﬁleéﬁ;mﬁafnaﬁt and MGFD. These events
are elaborated aheac*. Thf_:refgrg{: until I;ha_;-lnri_ble NCLT's proceedings
are concluded, the present complaint is not maintainable and ought not

to be entertained,

That the cnmp]aiﬁt is nnt maiﬁfainable undér the Act. The complaint is
not maintainable because: (i) there is no violation of section 18 of the
Act; and (ii) the complainant has failed to fulfil its duties under section
19 of the Act. As admitted in the complaint itself, the complainant is
required to pay an amount of INR 28,46,292/- for the subject plot.
However, this obligation has not been discharged by the complainant.

As elaborated further ahead, since the possession of the subject plot has
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vii.

viil.

been offered in July 2016, amounts in respect of the principal payment
and delayed payment charges are outstanding and due to be paid by the
complainant. In view of the amount of consideration still remaining to
be paid, the complainant’s averment that “the allotment of the said plot
in favour of the complainant is fully paid." is entirely untrue. In the
present case, there is no violation or contravention of the Act and as

such complaint is liable to be dismissed.

That the complaint has been ‘made to circumvent contractual
obligations. In any case, it i$ supiﬁfﬁ@;! that the plot buyer's agreement
("PBA") dated 27.11.2012 lnrésﬁé&ﬁ the subject plot is to be read with
and subjecttoa settlenmgt agmsm\&n%irn :he form of a Memorandum of
Understanding exe&gﬁg’beuﬁmmﬁtumphnam s parent company -
MGFD and its asgqﬁée cnmpanleﬂsm{\[}omﬁlﬂnant Entities") and the
respondent and gtﬁ é‘ssuciatei cm‘n nies. (?Rnspnndent Entities") on
21.08.2017 (the "lglﬂ‘lﬁ) As Sll(.‘h?tlt the M'DU not the PBA alone, that

governs the re!atmﬂsﬁxp hqween th& '(.‘aﬁ:;pfainant and the respondent
in respect of the sub]ectp]ut

That under this MOU; th&allqtr%eq{ tif;hE subject plot in favour of the
complainant is contingent “on' the' pErf@nnance of certain prior
obligations by the Cnmplam&nt Entl.l;lﬂ& Unless these prior obligations
are performed, the cumplamant does not have any interest or claim
over the subject plot, and accordingly, cannot claim possession (or any
interest for delay) thereof. As a consequence, the present complaint is
merely an attempt to circumvent the contractual obligations
undertaken by the Complainant Entities. Alternatively, if it is
considered that the MOU does not apply to the subject plot, the

complainant is still not entitled to maintain the present complaint in

Page 11 0f 43



Complaint No. 3188 and 3189
unra @un GURUGRAM of 2021

ix.

HARERA

terms of the PBA. As set out in precise terms ahead, as of date, the
complainant is liable to pay amounts outstanding on account of inter
alia balance of principal amount due and DPC. Unless such amounts are
paid, the complainant is not entitled to the reliefs claimed in the

complaint.

That the existence of the MOU and the aforementioned events and facts,
concealed and withheld from this Hon'ble Authority. These clearly

demonstrate that the eemplamant h!es initiated the present proceedings

b Y I'\---
[3

with oblique and ulterior” HI' 'm of circumventing its contractual
obligations. It is submlttet;i,t%e mplainant is not entitled to the
reliefs claimed in ﬂle,:to{nplgmgas. (%lthe PBA must be read with the
MOU, in terms ef%@@nw&bﬂgﬁﬁensfaﬁmi‘ag the consideration for
allotment of the g!.tﬁjeft plot have nﬂ}:been fulfilled; and (i) even in the
alternative that thezMI)U does not apply to the'PBA, requisite payments
for the subject pln;ﬁn‘d;r EhetPBﬁ a nﬂtsé;\ldihg and remaining to be
paid. As such, in eithe?evbh;‘_gl }t,must fulfil its contractual

obligations before elalhtﬁgﬁ’e Rﬁ_&ﬁﬁiﬁa in the present complaint.

That the respendgniwa& ]WI}F‘:TmM as Emaar MGF Land

Limited having its registered offi House, 17B, Asaf Ali Road,
New Delhi - 110002 as a 1Dint \;entﬁre {:ompany pursuant to a Joint
Venture Agreement executed between Emaar Properties PISC, MGFD
and one other party on 18.12.2004 ("Original JVA"). Under the terms of
the Original JVA, and in all practical terms, MGFD (through its promoter
Mr. Shravan Gupta, acting as Managing Director) ran and operated the
respondent company since its incorporation until 23.05.2016 ('MGF
Control Period"). In 2016, a decision was taken to restructure the

respondent's business through a demerger by filing a scheme of
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1.

xii.

HARERA

arrangement. Various agreements were also agreed and executed
between the respondent, MGFD and Mr. Gupta (amongst others) on
13.04.2016 to record the terms of restructuring. The parties are
currently engaged in proceedings before the Hon'ble National Company
Law Tribunal, Principal Bench, New Delhi ('NCLT') (Company
Application Nos. 1811 of 2019, 128 of 2020 and 159 of 2020 in
Company Petition 689 of 2016) and in arbitration proceedings (ICC
Case No. 25000/HTG) for dispute.s that have arisen in relation to the
restructuring of the respanﬁenmglgany

.-‘b'l.

]' LR ;

transactions. As per meﬁerpsf )

m@;urmg, the management and
control of the respdhd%uf anﬂ,];:&day—,»&o-dgylaﬁalrs were transferred by
MGFD and Mr. Sln'zwagﬁ Gupta in fayour of the: "Emaar Group" (namely,
Emaar Properties PJSC through Emaar. Holding II) on 23.05.2016.
Following the ch‘gﬁgé\hnf control, the Emaar- Group discovered that
during the MGF Coa'ttml' Period, the ré'ﬁiﬁ&hdent had been party to
several questionable H‘éﬂi’ﬂt’:ﬁ'ﬁn:s,{indﬂﬁiﬂg related-party transactions.
These transactions were,to l;he ngn;uf the respondent and had
resulted in unlawiuli :gana Mr.C quta The allotment and
sale of the subject plot was one among many such transactions.

That some of these ﬁnlaﬁfu] t::énsactiuns are a subject matter of
proceedings before the Hon'ble NCLT under section 241 and 242 of the
Companies Act, 2013 (Company Petition (ND) 173 of 2019), where
adjudication is awaited ("NCLT Proceedings"). The allotment of inter
alia the subject plot itself cannot be said to be final and crystallised until
such adjudication is completed. In the NCLT Proceedings, the

respondent has prayed for an investigation into the affairs of MGFD and
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Xlil.

Xiv.

HARERA

its related entities (such as the complainant herein). As such, it is likely
that the allotment of the subject plot, being an unlawful related-party
transaction, will be a subject of the investigation directed by Hon'ble
NCLT. In fact, the Hon'ble NCLT may also order for cancellation of the
allotment of inter alia the subject plot. The MOU imposes certain prior
obligations on the Complainant Entities, failing which the allotment of
inter alia the subject plot does not subsist. Those obligations have not
been complied with and accutdigg!y, _the claims of the complainant are

wholly untenable.

. )
r__ et

y J

That the subject plot was a_,i:l_g _ ed t f&e cumplamant who executed the
PBA dated 27.11.2012¢Afétte! .d@ssessmn was also issued by
the respondent on 19, 201¢ _.___'__ﬂ co!

g&delay in taking possession
of the subject ﬁ and pamn;, ?gcessary' amount thereon, the
complainant isl‘uﬁﬁe liabie pgy la;g«pafmbnt charges and holding
charges as accru‘g'- T lﬂ Fp{bt ﬁgwa‘n date, the following
outstanding amuumg:l‘,g am to l:ie pni;l«ﬁgﬁerthe PBA in respect of the
subject plot. '

S.No. ] | Amount
Balance of . 24,11,744/-
2. DPC o l _ Rs.12,97,096/-
3. Huldmg t:hfai-giss [Tndtfdihg‘ﬁﬁ‘l‘] *" 1 Rs.23,00,371
4. Total outstanding Rs.60,09,211/-

Accordingly, since all amounts due and payable under the PBA have not
been paid in time to the respondent, the complainant is not entitled to

the reliefs claimed in the present complaint.

That considering the fact that MGFD exercised control over the

respondent as well as the complainant at the time of allotment, the
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complainant cannot be said to be a genuine buyer or consumer having
the locus to avail the remedy under the Act. Allowing the same would
constitute a manifest abuse of process of this Hon'ble Authority. The
entire transaction of the subject plot was given effect during the MGF
Control Period. The allotment letter was issued in favour of MGFD's
related entity while MGFD controlled the respondent company. As such,
the Companies Act, 1956/ 2013 required this transaction to be: (i) duly
disclosed to and approved by tb.a: b;?ai:d of directors of the respondent;

"‘ﬁ@‘t@'dength basis. However, none of

Ne1ther was this transaction

and (ii) conducted fairly at:ar

these requirements were k fiec
disclosed to the boarclgfﬂlreftpi's, nor was it conducted at an arms’
length basis. In fact;fbs‘gubjgtplubv%‘aﬂm at grossly undervalued
consideration, the: s&me bemg acq}lired by the complainant at the
negligible amount .ﬁf Rs 1/- (Rupees One Only). Though this fact has
been suppressed m:,ﬁm camplamt-’, ﬂte same/isadmitted by the PBA and
the allotment ]ettér plgeed on re:urd bji the complainant itself. The
allotment of the sub]eﬂr,gl’atwasiﬁerf,lyqne such unlawful transaction
discovered after the control t‘iﬁh’é"’!’fespnndent was transferred to the
Emaar Group afver%ﬂle-"ifdél;{ﬁéltmi ‘éeﬂnﬁ Accordingly, Emaar
Properties PJSC highlighted these-issues in,a communication to Mr.
Gupta, the promoter of MGED, on-22.11.2016. The allotment of the
subject plot finds clear mention in S. No. 73 of Annexure A of the
communication. These were the issues (among others) that were
sought to be settled by the Complainant Entities and

the Respondent Entities through the execution of the aforementioned
MOU.
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xv. That in addition to the plots/ units allotted to MGFD-related entities at
enormous discounts illegally and without requisite approvals (that
included the subject plot), certain other allotments were made to the
Complainant Entities completely free of cost for entering into the
agreements identified as Collaboration Agreements I, Landowners
Agreements [, Collaboration Agreements I, and Landowners
Agreements Il in the MOU ("Initial Agreements"). It is submitted that
having the Complainant Entities. enter into these initial agreements was
an unnecessary and unlawﬁ.ll h@ﬁss activity. As was revealed to the
respondent later, the execﬁﬂ'@ }gﬁ.the initial agreements and the
gratuitous allotment of p,luts_ pglESuam; I;hqretn were elements of an
elaborate scheme d%gjg‘u&’ﬂ%y Pgﬂﬁf{ﬂ‘& ﬁ’lﬁen assets and funds away
from the respund&q?tﬁ itselfand the’ Cnmp’lamtaht Entities. Pertinently,
similar to the lap:sw in theallbtmen!;quf the subject plot, these too were
related-party naqmﬁans. that were cuncghled from the board of the
respondent, whose“reqms;“te appi‘nml wds»nnt taken. Thirty-nine (39)
plots were allotted to Cnmplaufﬁﬁt E!ibhiﬂs pursuant to Collaboration
Agreements- | and Landowners Rgf‘eements- I. They are listed under S,
Nos. 33-71 of Anheguma ﬁ'é]eimnmn[;aﬁun Thirty-seven (37)
plots were allotted-to Cumplamant\,ﬁintltiﬂs pursuant to Collaboration

Lduwnepé hgfeélheni‘si- I, These are listed under

S. Nos. 1-32, 72, and 75-78 of Annexure A of the communication.

Agreements- Il and. La

Collectively, these plots/ units are hereinafter referred to as the "Free
Plots". To resolve the issues arising out of their multiple illegal related-
party transactions as described above, that included the allotment of
the free plots and inter alia the subject plot, the Complainant Entities

agreed to surrender and assign the rights acquired under the Initial
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Agreements (including those over the Free Plots) through MGFD in
favour of the Respondent Entities under the MOU.

i. That the MOU required the Complainant Entities to assign their rights

under the Initial Agreements (including rights over the free plots) in
favour of the Respondent Entities through execution of various
additional agreements, deeds and documents ("Supplementary
Agreements). In consideration thereof, the respondent agreed to not to

further pursue the furegmngjssu@qansmg out of MGFD's misfeasance.

The parties agreed that sub 0 g ‘execution of the Supplementary

h;___ ey

@have the liberty to deal with the
subject plot. Huwevep, ‘since fhe:ﬁngglﬁmentar}r Agreements have not

Agreements, the camplamant

n )
been executed, sq,i’ Ert}kgf the mplamant does not exist. The

execution of the ﬁ.@ mentary Agrﬂemen& formed the consideration
for the res;mndefpﬁgreemg W hpaqp.he, massim‘q, loss on the allotment
of inter alia the sﬁﬁfb plot. 1 1 #.\ ainant's :nghts over the subject
plot and the freedu;'h. ) o gent on the Complainant
Entities fulfilling the fﬁlﬂi’gmm m{ecute the Supplementary

Agreements. It is %n DU,%:ould be given complete
effect in settlement @ tﬁei gd he communication. Further,

clause 2 of the MOU 'prﬂvtqqd tbgt‘ "all concerns, claims and grievances

raised stand redressed o entire satisfaction of MGF entities and nothing
stands pending against Emaar entities in any manner whatsoever
subject to fulfilment of the terms and conditions of this MoU".
Therefore, (i) the terms of the PBA applicable to the complainant were
made subject to and have to be read with the MOU on 21.08.2017, i.e,
the date of execution of the MOU; and (ii) the MOU imposed certain

preconditions for the allotment of inter alia the subject plot, that remain
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10.

11.

unfulfilled. Since the execution of the Supplementary Agreements is still
pending, in terms of the MOU, obligations of the Complainant Entities
remain unfulfilled. Consequently, the allotment of the subject plot to the
complainant remains in abeyance. As a result, the complainant is not
entitled to raise any claim for interest or possession in lieu thereof.

On 28.10.2021, the complainant has filed rejoinder to the reply filed by
the respondent wherein the complainant has refuted the assertions of
the respondent stating that as thgre;gundent has failed to deliver the

I el

possession of subject unit he]:l\. & ¢

‘complaint deserves to be allowed
and the reliefs under}hegmﬂé_ml"&qf thE*Act cannot be denied to the

%

complainant mergjﬁ 5 usg E’%ﬁ;spuuﬁgnt is in litigation with a
Company MGF D&valuément Ltd. nve-r some dtspute's between them and
MGF Develnpmeqs I{..im;ted| is | re]ataﬁ téﬂ the complainant. The
complainant also mﬁvﬁe& r¥sun nfallbmem in favour of the subject
villa plot @ Rs.1/-. Bes@e ng-tiﬂ&migfacts the complainant also

'E REG
averred in its rejoinder thaf‘ﬁre ﬁst‘ﬁ‘f'&lsputed properties filed by the

respondent a]angﬁﬂﬁ: I}:s%etge{l &l%%lﬁ'k}_cludes the subject unit

much less there is any stay of any court/tribunal pertaining to the
:1 i % | j : ""',I' L1 L3 |

subject unit.
Written arguments by complainant

The written arguments were filed by the complainant on 18.02.2022

wherein it is submitted as follows:

That the complainant being an allottee is entitled to possession as there

is no stay / legal embargo from any court of law and is also entitled for
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payment of delayed possession charges as the possession of the subject
plot/unit has deliberately not been given by the respondent to the
complainant. As such the allotment of the present unit is of more than
10 years and the same were allotted on the price agreed in line with the
plots/units sold to any other parties of the project. The completion

certificate has not been received.

That the respondent argued that the allotment is fraudulent transaction

the respondent is
£y,

of the complaina

the complainant has
m

arising out of coll

fe)
and one land uwne&&;g’anﬂgw rther submitted that the
respondent is blowing hnﬁwme time, as on one side they

alleged the allnﬂ h%% P ? Eﬂiﬁ a fraudulent one as
. ¥

allotment was @ Rs, 1/- L[l I?t}.m% the other hand says that

there is an outsta-rE inst 'the allotted plot/unit, in
terms of the buyer's agreement. The above fact proves that the
transaction and consequently the allotment in favour of the

complainant is genuine having no iota of illegality.

That the existence of arbitration clause and pendency of alleged

litigation before NCLT and other Forums are not binding upon the
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complainant as complainant is not a party to the same nor the said
proceeding have any consequence upon the right/entitlement of the
complainant to the subject plot. Further it is relevant to bring into the
notice of this Hon'ble Authority that there is no stay operating in any
form on the present proceedings, which prevents the respondent to
handover the possession of the unit/plot in terms of buyer’s agreement.
Since, the NCLT proceeding have been filed with incorrect facts, so, the
same are liable to be dlsmiss > :J'T,"; e

- '.'F.
et 1':,?

That the respondent’ s'r,orrt'ént}qh %bﬁgmplamant is not entitled to

possession as it defatﬂtﬁtlmmaﬁing th%xg&yment of outstanding dues is
also mlscuncewed $ _ﬂm respundent ne1thFF1ssued any such alleged

letter of mtlmati{aﬂ*.\ .f pnsseﬁslop lﬁo rt e Qmplamant received the

same. The above @ Jqf.is pro?ed as nej

fany postal receipt nor

ieed on record. Further the

any acknuwledgmem;@f

F.n. » ?.‘L

balance amount was tu"BE-pﬁ_d’ 1@ibn=ﬂme of registry or possession,
whichever is earltgr %ncf ﬁhe gmp%maﬁt}s s,tﬂl ready to pay the same
and same be adj uste.d in l:he délay.pus;gss;pn charges under section 18
of the Act assessed b)Hhis Hon'ble Gu‘m‘t while allowing the present

complaint.

That the respondent’s argument that the complainant is not a genuine
buyer and subject plot is subject to fulfilment of MOU, is also wrong and
without any basis and is liable to be discarded from the fact that neither

the complainant is a party to the said MOU nor the allotment of subject

Page 20 of 43



vi.

Complaint No. 3188 and 3189
e GURUGRAM of 2021

HARERA

plot is the subject matter in the NCLT Petition filed in year 2019. Also
the buyer agreement executed, account ledger/statement maintained,
letters/correspondence issued by the respondent proves the relation of
the complainant with the respondent as of allottee with the promoter
as per the Act and as such the genuine allottee of the subject property.

The MOU is not relevant in the present matter as the same is a separate

independent document between.

he parties and has its own resolution

b Bt b
Wt ! £

mechanism and as such have n

f b,
complainant. -
v

»” . —
o) i B N
That as regard thef{ég@ Is. en:

" Eomsi plaal

]

3,.
[
. n

s el ..*'L -_, 1
letter of possessi N 19:07.2016; it is S%fbph:tted that the same has
neither been recgiye by the E&@Iﬁnahjc\néraﬁy proof of dispatch or

'8

receipt has been plat

%

8 i ! 1! | , |

on record by the rreé‘g’;mdent from which it can

safely be presume‘d&fwﬁﬁﬁﬁgfabricated and has been
NATE peGY'7

created falsely to the eﬂé&t&iﬁﬁmﬁplainaﬂt defaulted in taking

possession. The 5%&%@%11%&})%&%%@%& fact that no reminder
A AAN A Vel

letter has been a@gd ,.h_gh.}:he J‘QSRD?C'«EI}L though in every such case,
: | ] Y "_‘ I

|
the developer isstes 1 rt‘-:pbhf&cgrbﬁrinh;ei‘ letters:

vii. That in view of the above, it is prayed that the respondent deliberately

did not handover the possession of the unit to the complainant, no
unconscionable “holding charges” and/or any other charges on the

misconceived pretext of delay in taking over possession by the
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complainant, be imposed on the complainant, as sought for by the

respondent.
Written arguments by respondent

The written arguments were filed by the respondent on 18.02.2022
wherein besides reiterating facts of the complaint and reply already

filed by the respondent, it is submitted as follows:

basic sale price of thyf@{ﬁlqi #

u,n%?ﬁg square yards is indicated

AT RN
to be only Rs.1/- {k(’ smwnbn% h; allotment letter dated
ats: eve ‘ﬂgs been paid by the

complainant to

sgoﬁld/%t Sucl Iﬁ?ﬁ'ﬁl 0}" téansact]uns constitute
"Corporate Loot” zfg\’d (ng\m ¢

repeatedly held by court.of, E_ia‘l. ‘

v ...._

2 g;g’ige legitimacy. It has been

void. Reliance in this regard b
Contract Act, 1872 and the following,

2001 SC 1197; (@3%2! WUE\}ﬁzﬁ to the plea of ‘Lack of
Consideration’, it must be proved by an mdiwdual who alleges it as
decided in Ranganayakamma Vs. K.S/ Prakash, AIR 2009 SC (Supp)
1218. Apart from that, a consideration is to be real and not illusory one,
although the adequacy of consideration being an issue for the
respective contracting parties to agree in this regard. In Law, when the

respective consenting parties had entered into an agreement, the
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efficacy of the same can be gone into by a Court of Law with a view to
find out as to whether the consideration was a real and not an illusory
one, yet, want of consideration is to be established by a person, who
alleges the same. Therefore, the question whether a particular
agreement is a 'Gratuitous one' or there is 'Lack of Consideration' can
very well be enquired/gone into by a Court of Law and especially when
the agreement in issue is claimed to be an unenforceable one for want

W ::‘r'.:! : :___
of consideration'. SIS\
h

That the cnmptaman;, ha iE\ ’ed that Memorandum of
Understanding datpiﬁmzmﬂﬁm E@n executed between the
respondent and M@-‘ﬂ and othe;'s As hlgﬁhghted earlier, aforesaid
Memorandum of &%derstaqdlng ?;latad ELUBZGl? required the

Complainant Entlgg?tﬁxasmgq thglr ggl?!s ,yh@;legthe Initial Agreements

(including rights 0‘5{ @W@?ﬁvaur of the Respondent

Entities through execuﬂnnmﬁa%ﬂd?nunal agreements, deeds and
documents “S%UQEW?% %graﬁ_r&ntsﬂj The threadbare
examination of Memnraudum nf Understandmg dated 21.08.2017
makes it evident that the mmplaihaﬁt's rights over the said plot and the
freedom to deal with it were contingent on the Complainant Entities
fulfilling their obligation to execute the Supplementary Agreements. It
has been comprehensively established by the respondent that between
September and December 2017, drafts of the supplementary

agreements were negotiated between MGFD and the respondent.
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That at no point did MGFD deny or object to: (1) its obligation of
executing the Supplementary Agreements; and (ii) the understanding
that the execution of the Supplementary Agreements formed a
necessary condition for the settlement of all the plots in the said MOU.
Therefore, it would be just, fair, proper and legitimate on the part of
respondent to contend that since, in terms of MOU 21.08.2017, the

execution of the supplementary agreements is still pending it stands

should be kept 11-!,?3]313;‘&11:&,%5%.&1 regﬁfﬂg, the complainant is not

entitled to raise arﬁh aim fmqm{apébsatmn% dmhages or possession in

lieu thereof. \ ~.} '

That in fact, on ac&q,\uﬁgb&%% wﬁf@lpﬂ dated 21.08.2017, the
terms and conditions f‘b&t@u ut buyer's agreement dated
27.11.2012 were H qhﬁlﬁﬁh E of contracts between
the respondent and..t{l nnﬂt be tﬁis[egarged even though it did not
culminate in exechtiomthereo e‘aforesald‘ exchange establishes that
MGFD had accepted that supplementary agreements would be
executed. The said plot figures at serial number 41 on page 103 of
Annexure D forming part of MOU dated 21.08.2017. In this regard, the
respondent place reliance on section 62 and 63 of Indian Contract Act,
1872 as acceptance of modification of terms of contract has been

construed under law to constitute novation of contract. Moreover, the
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terms and conditions contained in subsequent MOU dated 21.08.2017

modify the terms and conditions incorporated in plot buyer's
agreement dated 27.11.2012. It is settled proposition of law that such
modified terms and conditions incorporated in a subsequent contract

become a part of the original contract itself.

That the transaction is in violation of joint-venture agreement. The

respondent has produced cnpy Qf ]mnt Venture agreement between

MGF Development, Emaar “and Emaar Properties PJSC as

et e

he ﬁ?d?&sald Joint-Venture Agreement
(Page 121) clearly p@geﬁ‘thf @Bfﬂim‘ﬂenture Company shall not

et &

IE*..._~.~}nlr
take any action m: E’EE Ilnvﬂng’matmrs

Annexure R/3. Clause 7 119 aﬁ{

r | - i

"7.1.19 enter into nw ct ﬁh%h is-] no ﬁan lar{n'f fmgh basis and not a normal
commercial terms; | .

-. .I

§ # m 1

|
7.1.20 enter into any %&aﬁ 0 0 [i.d'ly'{l;bﬂrse of business;"

Thus, even in terms aqu;i ﬂént the transaction as has
GV
been set up by the cumpl\‘fn‘antﬁﬁprﬂff’blted Thus, the transaction is

bad both on acco Li‘ bfa_@g %%ﬂ u@;ﬁiuﬁ*ﬁ;uaj covenants and also
"BAVe

being in infrmgeg;ent of. appﬂacal;l&staﬂ:tm'}mprwisiﬂns A transaction

which is bad in the eyé“uf law-should not be permitted to be enforced
especially when illegalities relating thereto are brought to the attention

of the honourable court.

That in order to establish the dishonesty and misconduct of the
complainant, the respondent has produced copy of operation and mis-

management petition (without annexures) filed before the Hon'ble

Page 25 0f 43



HARERA

Complaint No. 3188 and 3189
2 GURUGRAM 0f 2021

vii.

National Company Law Tribunal, Principal Bench New Delhi as
Annexure R/10 at page 178. In the said petition, the respondent had
been impleaded as respondent number 1, M/s MGF Developments Ltd.
as respondent number 2, Mr. Shravan Gupta as respondent number 3
and Emaar Properties PJSC as respondent number 9. It had been
emphasised in the petition referred to above that based on the
representations of respundent pl.uqher 2 (MGF Developments Limited)

i 4
: _.r._,_.. -
e S

and respondent number 3 [ r.Shravan Gupta) respondent number 9

through the petitioner had.between |
‘A1
{ it

by way of equity smge&-:-- mﬁﬂw%t@f Rs. 4,137,09,71,125/-.
That the 1rregul?h.§é 1tleglﬁﬁ%’='—1§nd ﬁt\‘afprgctlces relating to the
complainant havg l_:}f set outin ﬂiﬂpetmun

That it is settled pﬁ;&?ﬂﬁhdﬂ dfiaiv t tW eneve
A

£ year 2005 and 2009 invested

F

party. Reliance mﬂ ﬁdﬂﬁ 3

“2010(1) CIvI rgsx.ggrpe g tqv;seﬁ Oral - Suit for
specific perforn ide, A by way of black money -
Trial Judge righ m;} passe mmey decree against defendant Nos.1 to 3
as it was in vielation of provision of 5.23 of Contract Act - Court do not assist
the person whose acts are not in consonance with the provisions of Law.
(Specific Relief Act, 1963, S. 14, Contract Act, 1872, 5.23). (Para 9)"

That in light of legal and factual position submitted hereinbefore, it is

manifest that the complaint preferred by the complainant is legally and

factually unsustainable and warrants dismissal.
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Jurisdiction of the authority

13. The authority observed that it has territorial as well as subject matter

14.

15,

jurisdiction to adjudicate the present complaint for the reasons given

below.
G.I Territorial jurisdiction

As per notification no. 1{92_!201?-1TCP dated 14.12.2017 issued by

the planning area of

complete territorial

Section 11(4)(a) of j,m’{ the promoter shall be
responsible to theallottee _ fnﬁale Section 11(4)(a) is

(4) The promoter shall-

(a)  beresponsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations
made thereunder or to the allottees as per the agreement for
sale, or to the association of allottees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as the case
may be, to the allottees, or the common areas to the association
of allottees or the competent authority, as the case may be;
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Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this Act
and the rules and regulations made thereunder.

S0, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter as per provisions of section
11(4)(a) of the Act leaving aside compensation which is to be decided

by the adjudicating officer 1fp3.u'sued h}' the complainant at a later stage.
WK

Affidavit filed by the reslmntg ¥

The authority, wd_g—"_E@:Qgg.r._'-.idgtg_dl.;_r_:liﬂ,.;;__t.—ZOZ1, had directed the
respondent to cigr_iﬁr ;ertaurm:nes ‘w.rt allotment/BBA, receipt of
CC/part CC, balan{éé' ﬁmounh-.tu be ﬁa“id b}r the «complainant, and the
matter being subqud;@ahefare any authority, ifany. In pursuance of the
directions of the auﬂmw the res‘pond"ght filed an affidavit dated
06.12.2021 clarlfymg thuseissues;baing drscussed as under:

i. Whether thue it was allotted to the cumplalnant and an
allotment letter/BBA was signied/issu
ii. Whether the unit’stlll stands in the name of the complainant.

With respect to theaferesaid-clarification, the respondent submitted
that the unit in question is subject matter of the MOU dated 21.08.2017
and was allotted to the complainant, who executed the buyer’s
agreement on 27.11.2012. The allotment was made during the MGF
Control Period, i.e., the period since incorporation and till 23 May 2016
(when MGFD through its promoter was in control of Emaar MGF Land

Limited). Also, it is submitted that despite issuance of the allotment
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19.

20.

21.

letter, the complainant does not qualify to be an allottee as
comprehended under the RERA Act, 2016.

A letter of offer of possession was also issued by the Respondent on 19
July 2016. Considering the fact that MGFD exercised control over the
respondent as well as the complainant at the time of allotment, the
complainant cannot be said to be a genuine buyer or consumer having
the locus to avail the remedy uncL&r RERA

RSN,
The authority is of the wewl' :: I"plt-'::.at of the respondent that the

transferred by the pmma ter, andine des the person who subsequently

acquires the s transfer'or otherwise but does
not include a ﬁ apartment or building, as the
case may be, esgwen on rent ) {?mpham supplied)

From a bare perusal’ \_pd\‘ha d‘eﬁ J&ﬂm& 5&1‘:de§ evidently clear that the
person to whom an apartment, plot or building, as the case may be, has
been allotted, sold or otherwise transfer is an allottee and this issue has
been comprehensively dealt with by the authority in complaint bearing
no. 4031 of 2019 titled as Varun Gupta Versus Emaar MGF Land Ltd.
(CR/4031/2019).
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22, From a bare perusal of the definition of the term ‘allottee’, it becomes

43,

24.

25,

evidently clear that the complainant very well falls within the definition
of the term “allottee” as defined in section 2(d) of the Act. The subject
unit was allotted to the complainant vide allotment letter dated
16.11.2012 and thereafter, a buyer’s agreement has been executed inter
se parties on 27.11.2012. Even, if the complainant is an arm to MGF, it

does not make him a less alluttee Therefnre the complainant is an

the complainant and the x :

buyer’s agreement ? C"'i ,ﬁ,

iili. Whether CE!‘?TCC/D?EHI@ pru}ec'tfpart of the project has
been received.
With respect to ﬂ;g 1fnresa‘1§ clartf‘;:atfun the respondent submitted

that for the suh;ed{ @hﬁthe oq‘f:upanﬁn qgr@ﬁﬁte has been duly applied
for and received nn*QBjaﬂ‘Haxy 201 &.J.n "a@ﬁmun the project in respect
of the subject unit is ﬁ.tl]}rﬁqugpl&& o

e

iv. Whether th tﬁ %g?ﬁnw per BBA required to
be paid by m

The respondent sub ittei that as uf Aygust,’Septemher 2021, the
complainant is habfe ta*pay Rsfﬁﬂ‘ﬁxg 212 undér the PBA in respect of

the subject unit, in the following manner:

S. No. Particulars Amount (INR/-)
1. Balance of Principal Amount 24,11,745
2 DPC 12,97,096
3 Holding Charges 23,00,371
Total Outstanding 60,09,212

With respect to the above, the complainant is directed to pay

outstanding dues as per provisions of section 19(6) & (7) of the Act and
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the rate of interest chargeable from the complainant/allottee by the
promoter, in case of default shall be charged at the prescribed rate i.e,,
10.75% by the respondent/promoter which is the same rate of interest
which the promoter shall be liable to pay the allottee, in case of default
i.e, the delay possession charges as per section 2(za) of the Act. Also,
the respondent is not entitled to claim holding charges from the

complainant/allottee at any pumt nf nme even after being part of the

;.:a.,

,ﬁy Hon’ble Supreme Court in Civil
appeal nos. 3864- 3889/2&20“'&{&%‘1& an. 14 12.2020.

.l ¥ ]

v.  Whether ther .~I }Aegahe Ipa{gn or stay order of any court
in giving posses un ofmbsel”::nitsmﬁe complainant and also
payment of ¢ delayed  possession | charges as per stator
provisions ?ﬁp viso to sectio 13{1@ of the Act, 2016.

- =

26. The respondent sﬂil!qi,tted tLaatasthﬁ' .Erefsaveral disputes between

buyer’s agreement as per law: St

MGFD and the resp‘qndfntwhich ar&ipend;ng before the hon’ble NCLT,
o

i ol

where the respnndenhh@s:@%gj;’jg,\resngannn into transactions
such as the allornyfn?oft;he S%Ih]p ttmi-@atan 30.11.2021, the NCLT
New Delhi has Imﬁatad'théf(:ﬁrﬁbﬂﬁte Inscﬁvéncy Resolution Process of

MGFD and mereb}r d;qpared a mq@rium

27. The authority is of the view that this submission of the respondent has
no legs to stand. It is a matter of fact that the jurisdiction of NCLT and
this authority are independent in nature. Moreover, the complainant is
not a party to those proceedings which are pending adjudication before
Hon'ble NCLT. Also, it is of grave importance to mention over here that

no order has been passed by any competent court which prevents this
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authority to proceed with the complaint under the provisions of the Act.
The respondent has not shown any provision or law under any statute
which requires the present proceedings to be deferred or stayed since
the proceedings before the hon'ble NCLT is pending at the instance of
another company and the present proceedings are under the Act of
2016. The issues which are raised here cannot be part of the
proceedings before the Hon' ble,NCLT The authority is of the view that

ARpRSE
it is a delaying tactics follo r:'. ‘the respondent. Further, under the
é :;'

guise of the pendency r.._ ‘:E'*

cannot run away 1;%. Mﬂ%@dﬁ?\ this Act. As noted, the
complainant and ﬁ_@"? are ﬁfﬂépeﬁﬂent nggl entities with their own

LT pruceedmgs the respondent

B
independent rigl’itiﬂ eek ;ﬂtﬁed? uﬁde}r th& Iaﬁw The complainant has

ct[-se J rpqg to enforce its statutory

n f

&W subject to proceedings

| _Jm_%,mfthﬂnty holds that it cannot

opine on the issues p %’ E }efq{ethe Hon'ble NCLT. The
authority is exe ﬁ K 0 Mushrely within the four

corners of the Act,ﬁmy{ew gf the aﬁfoﬁreuﬁentmned reasoning, the

pending before the Ho

submission of the respondent, stands rejected.

The respondent further alleged that the buyer's agreement in question
is a fraudulent transaction and therefore, needs to be ignored. In this
regard, the authority observes that the respondent has chosen to file
voluminous records, however, there is not a single piece of paper

showing that the respondent has ever disputed the existence of the
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buyer’s agreement. Further, the respondent has not brought on record
anything to show that a police complaint was filed alleging fraud being
played with respect to the execution of the buyer's agreement. A
contract between the parties is sacrosanct and cannot be washed away
by a party at their whims and fancies. It is undisputed that the
respondent has received the entire consideration amount, except EDC
& IDC which are payable at l;_hE_‘..__ﬁﬂ:le of offer of possession, as agreed

upon in the buyer's agreeme [ pondent is, therefore, estopped

from denying the exlstence, yand enfurceability of the contract.

fff|'j

It appears for the fir fg,bne Jﬂﬁﬂr‘t}lq.ggmplmnant chose to enforce its
right before this ‘agthprity uﬁ’ﬂer ﬂ‘fe pr%i@ms of the Act, that the

respondent ralseﬂxh issue. ofrfraud&!ent transaictmn to defeat the right
of the complainant: The authunt_whasstn prnce;ed within the realm of the
Act. Once a cumpla‘mfyas;begn ﬁle&gml xla“&vexer:unun of the buyer's
agreement is not dlspuiedand pﬁ?ﬁ;ﬁ&ﬂtloﬁhe entire consideration also
remains admitted; ejallu;g in its statutory duty if
it does not pruceég_iﬂi‘i m&%&;)mwsmns of the Act. The
authority after consideringthe relévant documents on record and after
hearing both the parties is of the opinion that the submission of the
respondent is liable to be rejected.

Findings of the authority

LI Delay possession charges
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29. Relief sought by the complainant: In the following complaints, the

complainant is seeking possession of the subject unit/plot along with

delay possession charges for the delay in handing over possession of the

subject unit as per proviso to section 18(1) of the Act.

Sr. Complaint Date of Due date Offer of Relief sought Period for which the
No | No./Titde/Dat | execution af possession complainant is entitled to
e of filing of buyer's | possession DPC
agreement
1 CR/3188/2021 | 27,11.2012 2?'.11.20}} h'ft."i 2016 | 1. Possession Wef 27112014 tll the
G a‘?‘.igﬁ receipt of OC + 2 months .2,
b i 08.03.2018
Padampur '1?‘.;:."-“1, ";
Nirman Pvt, g T
Lted. Vs. Emaar E?BIE;EI ?“ A%
India Limited mp -ué iy
D.O.F- e _
13.08.2021 ﬁ@
A J"
2 | cry3189/2021 | 271120027 2 q : Wel 27.112014 ull the
| I recelpt of OC + 2 manths Le.,
3 i 08.03.2018
Padampur _ 4?,E [Page 138
Nirman Pyt [Page 21 of Ereply]
Ltd. Vs. Emaar complaipt] ¥ \
India Limited i a KE . q
D.OF- Rl a
13.08.2021 U R Lf = } A |\ /
Vi
AP-Rs. 1/-

30. In the present complaint, the complainant intends to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under.

"Section 18: - Return of amount and compensation
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18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

31. Clause 8 of the buyer’s agreement provides time period for handing

over the possession and the same is reproduced below:

“8. The Subject to force majeure hamqns and reasons beyond the control
of the Company, the Compa - " nake every endeavour to deliver
possession of the Plot to the A :thm a parfad of 24 (twenty four)
months from the date of exe
event that the possession.of't
force majeure event or
including gavernm ent

o be delayed for reason of any
er reason he control of the Company
or due t n or by reason of war or
ua &Mm n delivery Is as a result

er, rule arnntﬁmﬂnn o_.l" overnment and any other
ent .' uthority or for beyend the control of the

Company, then ﬁp v of theaf d esq:d - ens;, the;(.‘gm any shall upon notice

claiming force majeure to.the Allottee(s) be rﬂf ksuch extension of time
till the force ma Ve ists or the re ond the control of the
Company exists. ompan to deliver possession of
the Plot wfthcmt e ent or reason beyond the

¢ Company shall be liable to pay to the
Allottee(s), a penalty of the sum of Rs. Rupees Fm;y only) per sq. yd. per
month for such period of delay E ' the date of execution

lea and understood by the
Allottee(s) that under no crrcums ances the Possession of the Plot will be
handed over to/the Aﬂmtegg p;ff' E“ra ﬂ:& execution of the Sale Deed/

Conveyance Deed.” " | - VL (Emphasis supplied)
32. Due date of handing over possession and admissibility of grace

period: The promoter has proposed to hand over the possession of the
said unit within a period of 24 months from the date of execution of the
buyer's agreement, and it is further provided in the said clause of the
agreement that the said time period is subject to the force majeure

conditions. In the present complaint, the buyer's agreement was
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executed on 27.11.2012. Hence, the due date of handing over
possession comes out to be 27.11.2014 as per the clause 8 of the buyer's
agreement.

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges at the

prescribed rate. Proviso to section 18 provides that where an allottee

does not intend to w1thdraw frnm the project, he shall be paid, by the
-!' !

under rule 15 of the

Rule 15. Pres jon 12, section 18
and sub-sectig 119]
(1)  For the 2 section 18; and sub-

thé"interest at the rate
India highest marginal cost
Frav' ed thatin case the State B an ﬂffnd:a marginal cost of

[MBLR)-is.not.inUse, it shall be replaced by such
rates;which'the.State Bank of india may fix
from time to time forlenc

benchmark ding

o'the general public.

The legislature irﬁmﬁnﬁp%{%inﬁ@ legislation under rule

15 of the rules has,;lgtermmed th)g.grgsﬁmjgeg rate of interest. The rate
of interest so detehn‘fﬂed l:ny*theI Iégiglilmre is reasonable and if the said
rule is followed to award the interest, it will ensure uniform practice in
all the cases. As per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 10.10.2023 is 8.75%. Accordingly, the prescribed rate of
interest will be MCLR + 2% i.e., 10.75%.
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36.

i o

Rate of interest to be paid by the complainant in case of delay in'
making payments- The definition of term ‘interest’ as defined under
section 2(za) of the Act provides that the rate of interest chargeable
from the allottee by the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be liable to pay the allottee,
in case of default. Therefore, interest on the delay payments from the
complainant shall be charged at the prescribed rate i.e., 10.75% by the
respondent/promoter wh:ch *}éhme as is being granted to the

i".r' d.r-.

complainant in case of delay po' se
2 i F

During the course nﬁﬁyrygdﬁﬂﬁ%@ﬁ?@ﬁd 04.07.2023, following
issues have emerg&ﬁf the aﬂ]‘i;ﬁh':'fapn of | ﬂt;isauthnrlty

i.  Whether arrmtm'

charges

of Rs: lg ;1 a&i@y‘rthe complainant?
ii. Whether the nctentff'nasm re sesémn of the subject plot
to the compl int: e ttqrd te& ﬁ‘? 0167

iii. If such offer qfr.\\pegssg‘%smn__ s @n@ertentiy made by the

respondent, WhEtﬁEfth?IWlﬂéﬂtﬁhﬂS withdrawn the same, till
date.

In the reply of Eu@ ab@e %@n%me? {Esuq, the respondent has

submitted an af’ﬁdgmt on {18 08 20&3 ;tatlpg as under :-

i. No amount has ever been pald by the cumplamant in respect of
plots.

ii. Possession of the subject plot was offered to the complainant
inadvertently on 19.07.2016. However, the said offer of possession
has since been rendered inconsequential and infructuous and
stood superseded upon the execution of the MoU dated 21.08.2017
hence the complainant has no right or interest in the subject plot.

iii. The offer of possession of the plot had not been withdrawn.
However, as stated above, it had in any event been rendered
inconsequential and infructuous upon the execution of MoU dated
21.08.2017. Without prejudice to the position that the offer of
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possession was made inadvertently and that it has been rendered
inconsequential, the said offer of possession is hereby withdrawn.
On the other hand, the counsel for the complainant has also filed the

information w.rt. issue no.1 and states that as per BBA dated
27.11.2012, a sum of Rs. 1/- out of the total sale price has been paid by
the allottee with the application as booking amount, at the time of

registration for allotment of the plot. He further has also given a

reference to an order dated=31.12.2016 in an appeal to the

i g
wi o L
il d

| el

Commissioner of Income Ta:

reference to the accnunt sta ; ed. b}r the respondent along with

ﬁ i % !
its reply at page Lfﬁ;ﬁ%ﬁmﬁﬂgw%@mﬂem it is categorically
admitted that an amouﬁt of Rs. 1} Eas been pald and is received by the

respondent. < |

Pt i
T A Il b

The authority ubse‘ifvei I:hat it is rﬁattler,bi,fatt that the subject unit

was allotted by the r&%@;?eﬂ;mm qf;he complainant vide letter
dated 16.11.2012. Subsec[hentﬁ.agﬂﬁrs agreement was executed
between both &%mﬁapﬁﬁ HZMl&l&Z b}g virtue of which the
complainant was ,a:irlf;ttéd a-—p}pt beartrgnu:E\IP&TmQ having a super
area of 757.78 St':'[.'"rf?ﬁi*ds for a"féﬂié sale consideration of Rs.1/-
(exclusive of EDC and IDC). The authority observes that the buyer
agreement in the present matter is a specific agreement which also
makes the present matter a peculiar one wherein the subject unit was
allotted to the complainant for a miniscule basic sale consideration of

Rs.1/-. However, this Authority also cannot ignore this fact that there is
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a contractual relationship amongst the parties as both the parties have
signed the same and have never disputed their signatures on the
buyer’s agreement which makes it binding on both of them. Also, the
clause 1(b) of the buyer’s agreement makes it amply clear wherein it
has been acknowledged by the respondent that sum of Rs.1/- out of the

total sale price has been paid by the complainant. Moreover, it is also a

matter of record that as per clause 3 uf memorandum of understanding
Faha L ‘b

has helped in the fﬁf{@i’r‘fﬁ?«
AY,
enti

agreement betweeri. _
Bajaj. Details of the.subject

|

42 of Annexure quf e saldtMCP!U _hdfl.lgh* gle ;I'espundent is alleging

that the said transac{@mﬂatﬂ :

length basis, the respondert : challenge the same before the

appropriate foru ss in the said transaction
as the same does E;f ahﬁg‘jf 1s'ﬁuthar1ty As discussed
earlier, the respundéht_haé Faﬂgﬂwgleﬁgeﬂhe veracity and existence
of the buyer’s agreement before the appropriate forum till date and in

absence of documents regarding the same, the authority is proceeding

with the documents placed on record.

On consideration of the documents available on record and submissions
made by the parties regarding contravention as per provisions of the

Act, the authority is satisfied that the respondent is in contravention of
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the section 11(4)(a) of the Act by not handing over possession by the
due date as per the agreement. Further, by virtue of clause 8 of the
buyer’s agreement, the possession of the subject unit/plot was to be
delivered within a period of 24 months from the date of execution of the

buyer's agreement and hence, the due date of handing over possession

comes out to be 27.11.2014.

It is a matter of record that thesrespgndent has put forth a letter dated

19.07.2016 and has alleged has offered the possession of the

'\._ Syt [l
LR -l
o -
®,

subject unit to the cumplﬂina

MIEﬂer itself. Thereafter, the
respondent vide ary{@fg,viﬂ ed 06:1: @931 has also submitted on

L

oath before this ﬂli.lh rlty that ‘F’ﬁr the .S"ﬂﬂed: Unit, The Occupation
Certificate has be?mi ly app? ﬂ #d rg\ce?vﬁ ,on 08 January 2018. In
addition, the pra}g@- r p of the mﬁ@: unit is fully complete.’

However, the comph% ‘ 'Me written a ) ;ents filed on 18.02.2022
,‘9’! e oY Eﬁ 4
has submitted that the com

] neither received any letter of
possession as allﬁ by“ﬁ-n ?'%p%d % ﬁor a;{ay proof of dispatch or
receipt has been placed on. recur;l by. the re§pnndent thus no reliance
can be placed on- thé~same —Furthe‘r ‘no ﬁ-‘:mmder letter has been
attached by the respondent, though in every such case the developer

issues repeated reminder letters.

The authority is of the considered view that there is a delay on the part
of the respondent to offer physical possession of the subject unit to the

complainant as per the terms and conditions of the buyer's agreement
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dated 27.11.2012 executed between the parties. The authority in
plethora of its judgements have given its view regarding validity offer
of possession. It is reasserted that completion certificate /occupation
certificate is pre-requisite for valid offer of possession. In the present
case, even if it is presumed that the respondent had made an offer of
possession vide letter dated 19.07.2016 to the complainant, the same

cannot be termed as vahdflawfui as the respondent itself in view of the

affidavit dated 06.12.2021 v ;_.: 15 stated that it has received the
occupation certificate on 06 - ; "".'-';'

promoter to fulfil r_v.,dﬁug s ar Tespons

agreement dated .éé."l} 2012'1?&‘!13@ uvett;hmpussessmn within the
!h |

stipulated time fﬂﬂﬂ% N h I ] -1

Accordingly, the ndp @n@liaﬁnce of IFhe mﬁg,da;e contained in section

c@}},!he part of the respondent
is established. As such the'camplainar H@(m/ntled to delayed possession

at prescribed rat%.c% lﬁeﬁﬁ"??% p@ w.e.f. the due date of

handing over th;. $nss?ss n as_ per Ehe, buyer s agreement ie.
27.11.2014 till the receipt of nc‘é&paﬁnn cer‘tfﬂt:ate (08.01.2018) plus 2

months i.e., 08.03.2018 as per provisions of sections 18(1) and 19(10)
of the Act read with rule 15 of the rules. Further, the respondent is
directed to handover the possession of the allotted unit to the
complainant complete in all aspects as per specifications of buyer’s

agreement within one month from date of this order.
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44. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

i

ii.

iii.

iv.

The respondent is directed to pay interest at the prescribed rate

e, 10.75% p.a. for every}mﬁ: of delay from the due date of

T the physical possession of

ép?tﬁtandmg dues if any,

till its admissibili

respondent H E Ezrgw pg{md of 90 days from the
date of this )

n 11 \ J
The rate of 1%!}2&&5‘1&&% Lubttees by the promoter,

in case of default in making payment shall be charged at the
prescribed rate i.e,, 10.75 % by the respondent/promoter which is
the same rate of interest which the promoter shall be liable to pay
the allottees, in case of default i.e,, the delayed possession charges

as per section 2(za) of the Act.
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v. The respondent shall not charge anything from the complainant
which is not part of the buyer’s agreement. The respondent is not
entitled to claim holding charges from the complainant/ allottee at
any point of time even after being part of the buyer's agreement as
per law settled by Hon'ble Supreme Court in civil appeal nos. 3864-

3889/2020 decided on 14.12.2020.

46. This decision shall mutatis murandes apply to complaint bearing no.

CR/3189/2021 titled as Padazﬁpu'r Nirman Pvt. Ltd. Vs. Emaar India
Limited.
47. Both the complaints stand dispnsed of. Triécertified copy of this order
< W= S \ -
shall also be placedin.complaint file bearing no. CR/3189/2021.

48. File be cunsigned}‘;ﬁf_iirggiﬁuy. .

v — ﬁ;‘y"""
(Vijay Kiimar Goyal)

' Member
a@st&t{: Rggﬁia'ﬁ;- &lﬂwﬁty Gurugram

Haryana Re
Dated: 10.10.2023
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