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ORDER

1. This complaint has been filed by the complainants/allottees under section

31 of the Real Estate fRegulation and Development) Act, 2016 (in short,

the ActJ read with rule 28 of the Haryana Real Estate (Regulation and

DevelopmentJ Rules, 201.7 (in short, the Rules) for violation of section

11(4)(aJ of the Act wherein it is inter o/ia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions

under the provision of the Act or the Rules and regulations made there

under or to the allottee as per the agreement for sale executed inter se.

Complaint No. 2686 of 2023

Kaushal Kumar Kakash
R/O: House No-908,Sector-3 Complainant

Versus

Ansal Housing & Construction Ltd.
Regd. Office At: 15 Ugl Indraprakash, 21,
Barakhambha Road, New Delhi-1 10001s Respondent
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A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period,

ifany, have been detailed in the following tabular form:

S.No. Particulars Details
7. Name ofthe project Ansal Hub 83 boulevard, Sector 83, Gurugram,

Haryana

2. Total area of the project 2.60acres

3. Nature ofthe project Commercial

4. D'ICP license no. 113 of2008 dated 01.06.2018 valid upro and 71
of 2010 dated 05.09.2010

5. Rera Registered Registered vide no. 09 of2018 dated 08.01.2018
for 2.80 acres

Valid upto 31.12.2020

6. Shop no. s-072

[page 26 ofcomplaint]

7. Area ofthe shop 420 sq. ft

B, Provisional allotment letter
issued on

Not on record

(lnadvertently mentioned in the proceeding of
the day as 31.01.20111

9. Endorsement in the name of
1't subsequent allottee i.e the
complainant dated

27.70.2020

(Page 53 ofthe complaint)

[The complainant's father r.e the origina]
alloottee transferred the shop in the name ofthe
complainant )

10. Date of execution of buyer's
agreement

30.72.2074

[page 22 ofcomplaint]

71.. Possession clause 30. POSSESSION

The developer shall offer possession of the unit
any time, within a period of42 months from the
date of execution of agreement or within 42
months from the date of obtaining all rhe
required sanctions and approval necessary for
commencement of construction , whichevcr is
later subject to timely payment and of all the
dues by buyer and subiect to torce mcdjurc
circumstances as described in clause 31
Further there shall be a grace Deriod of 6
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Facts of the complaint:

The complainants have made the following submissions: -

L That the respondent is builder company under the name and style of

Ansal Housing and Construction Ltd. engaged into the construction

business having its regd. office at 15 UGF Indra Prakash Building 606,

6th Floor,21, Barakhamba Road, New Delhi (hereinafter callcd as

Promoter, Developer, Builder, Respondent) and the project in question

as known as Ansal Hub 83 Boulevard, Sector-83, Gurgaon.

Il. 'Ihat somewhere, in the mid ofthe year 2013, the respondent through

its business development associate approached the complainant's

father with an offer to invest and buy a shop/commercial place in the

propose project of the respondent. The respondent highlighted the

amenities of the project and represented to the complainanl lhat thL.

B.

months allowed to the developer over and

above the period of 42 months as abovc in
offering the possession of the unit.

[page 33 of complaint]

72. Due date ofpossession 30.72.20t8

INote: 42 months from the date ofagreement i.e
30.12.2014 as the date of start of construction
is not known + 6 months grace period allowed
being unqualifiedl

Total consideration as per the
buyer agreement

Rs.29,38,005/- BSP

(Page 26 ofcomplaint)

74. Total amount paid by
the complainant

Rs.26,7 4,955 / -

(As stated by the complainant in the facts)

(lnadvertently mentioned in the proceeding ol
the day as Rs. 26,74,95/-)

Occupation certificate
granted on

Not obtained

76. 0ffer ofpossession Not offered
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respondent is very ethicalbusiness house in the field ofresidential and

commercial project and in case, the complainant's father would invest

in the project of respondent, then they would deliver the possession of

the proposed project before the delivery date. The respondent further

assured. the complainant's father that the respondent has alreadyJ
process the file for all the necessary sanctions and approvals from the

/i
appropriate and concerned authorities for the development and

completion of the said project.

III. That lured by the assurance ofthe respondent and believing them to be

true, complainant's fathei: bboked a shop/unit and accordingly, the

complainant's father paid an amount of Rs. 4,00,000/- on date

05.06.2013, Rs. 40,674/- on date 28.06.2013, Rs.2,93,7a1.1- on date

26.07.2013 and Rs.3,80,000/- on date 27.08.201,3 respectively to the

respondent. Therefore, the total amount ofRs. 11,14,45 5/- was paid as

advance booking by the complainant's father to the respondent.

IV. That thereafter, on dated 30.12.2 014, a pre-printed arbitrary unilatera I

builder buyer agreement was executed between complainant's father

and respondent. Wherein, the complainant's father was allotted shop

No. 5-072 measuring 420 Sq. Ft. at the basic price of Rs. 27,91,005 /-.h
is pertinent to merition here that at the time of execution of the

agreement, the respondent assured the complainant's father that all

the necessary sanctions have been taken from the concerned

authorities for the construction of the project and the possession of thc

shop will be timely allotted to the complainant's father.

V. That thereafter, complainant's father paid the amount as per the

payment plan enumerated agreement without any delay as and when

demanded by the respondent on different-different dates from year

2014 lo 2018. Accordingly complainant's father paid an amount of Rs.

Complaint No. 2686 of 2023
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construction,

VIL That as per the clause ofbuilder buyer agreement, the possession was

to be given before fune, 2018 by the respondent, but the possession has

not been given to the complainant till yet. It is pertinent to mention

here that the grace period of six months of giving possession had also

expired.

VIII. That the complainant visited the office ofthe respondent several timcs

and enquired about the project, but no satisfactory response was cvcr),

provided to the complainant, the complainant also visited the site of

the project and was shock to see that the project is nowhere near

completion and completion of the site is only a distant dream and

farfetched reality. It is pertinent to mention here that the said project

is already Iapsed project as the licence granted by the Director ofTown

and Country Planning Department and the said project has already

expired on 3L.1.22020.

IX. That the respondent has played fraud upon the complainant and has

robbed all his savings that were majorly invested with the respondent

further purpose of purchasing the said unit. The complainant

requested the respondent to refund back the amount and also

Complaint No. 2686 of 202 3

15,60,500/- as per the payment schedule. The complainant's father

had paid the total amount of Rs.26,74,955/- to the respondent from

2013 to 201.8.

VI. That thereafter, complainant's father transferred the said shop in the

name ofthe complainant on dated 27.10.2020. As per the clause No. 30,

builder buyer agreement, the possession of the shop/unit was to be

given within a period of 42 months from the date of execution of the

agreement or within 42 months from the date of obtaining all the

required sanctions and approval necessary for commencement of

Page 5 of 19
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requesting to cancel the booking of the buyer/complainant

immediately due to an abnormally delay had not been even

considered/acknowledged by the builder.

x. That the respondenr has utterly failed ro fulfill his

obligations/duties/commitment as per the terms and conditions of the

buyer agreement and has caused huge loss and mental agony to the

complainant.

C. Reliefsought by the complainant:

4. The complainants have sought following relief(s):

i. Direct the respondent to refund the amount deposited by thc

complainant i.e Rs.26,74,955 /- .

ii. Direct the respondent to pay interest @1,8o/o p.a on the dclaycd

possession starting from the booking year 2 013 till date.

iii. Direct the respondent to pay Rs.1,50,000/- as cost of litigation and

misc. expenses.

5. 0n the date of hearing the authority explained to the respondent/

promoter about the contraventions as alleged to have been committed In

relation to section 11(al (a) ofthe Act to plead guilty or not to plead guilry.

D. Reply by the respondent:

6. The respondent contested the complaint on the following grounds:-

I. That the respondent is a developer and has built multiple residential

and commercial buildings within Delhi/NCR with a well-established

reputation earned over years of consistent customer satisfaction.

II. That the complainant had approached the answering respondent for

booking a shop no. F-724 in an upcoming project Ansal Boulevard,

Sector 83, Gurugram. Upon the satisfaction of the complainant

regarding inspection of the site, title, location plans, etc. an agreement

to sell dated 3 0.12.2014 was signed between the parties.

Page 6 of19
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It is submitted that the regulations at the concerned time period woukl

regulate the project and not a subsequent legislation i.e. RERA Act.

2016. It is further submitted that parliament would not make the

operation of a statute retrospective in effect.

IV. That even if the complaint is admitted to be true and correct, the

agreement which was signed in the year 2 015 without coercion or any

duress cannot be called in question today. It is submitted that the

builder buyer agreement provides for a penalry in the event ofa delay

in giving possession. It is submitted that clause 34 of the said

agreement provides for Rs. 5/ sq foot per month on super area for any

delay in offering possession of the unit as mentioned in CIause 30 of the

agreement. Therefore, the complainant will be entitled to invoke the

said clause and is barred from approaching the Hon'ble Commissron in

order to alter the penalty clause by virtue of this complaint more than

B years after it was agreed upon by both parties.

V. That the respondent had in due course of time obtained all necessary

approvals from the concerned authorities. It is submitted that the

permit for environmental clearances for proposed group housing

project for Sector 103, Gurugram, Haryana on 20.02.2015. Similarlv,

the approval for digging foundation and basement was obtained and

sanctions from the department of mines and geology were obtained in

2012. Thus, the respondent has in a timely and prompt manner

ensured that the requisite compliances be obtained and cannot be

faulted on giving delayed possession to the complainant.

Complaint No. 2686 of 2023

III. That the current dispute cannot be governed by the RERA Act,201,6

because of the fact that the builder buyer agreement signed between

the complainant and the answering Respondent was in the year 2014.

Page 7 ol19
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VI. That the delay has been occasioned on account of things beyond the

control of the answering respondent. It is further submitted that the

builder buyer agreement provides for such eventualities and the cause

for delay is completely covered in the said clause. The Respondent

ought to have complied with the orders of the Hon'ble High Court of

Punjab and Haryana at Chandigarh in CWP No. 20032 of 2008, dated

16.07 .2012, 31..07.2012, 21.08.2072. The said orders banncd rhe

extraction of water which is the backbone of the construction process.

Similarly, the complaint itselfreveals that the correspondence from the

respondent specifies force majeure, demonetization and the orders ol

the Hon'ble NGT prohibiting construction in and around Delhi and the

COVID - 19 pandemic among others as the causes which contributed to

the stalling of the project at crucial junctures for considerable spelis.

VIL That the answering respondent and the complainant admittedly have

entered into a builder buyer agreement which provides for the event

of delayed possession. It is submitted that clause 31 of the buildcr

buyer agreement is clear that there is no compensation to be sought by

the complainant/prospective owner in the event of delay in possession.

VIll. That admittedly, the complainant had signed and agreed on Builder

Buyer Agreement dated 30.12.2014. That perusal of the said

agreement would show that it is a tripartite Agreement wherein M/s

Samyak Projects Pvt. Ltd is also a party to the said agreement.

IX. That the perusal ofthe Builder Buyer Agreement at page 3 would show

that the proposed parry to be impleaded i.e M/s Samyak Projecrs Pvr.

Ltd not only possesses all the rights and unfettered ownership oI thc

said land whereupon the project namely Ansal boulevard, Sector B3 is

being developed, but also is a developer in the said project. That the

operating lines at page 3 ofthe Builder Buyer Agreement are as follow:
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"The Developer has entered into an agreement with the Confirming

E.

8.

9.

Party 3 i.e M/s Samyak Projects pvt. Ltd to jointly promote, develop and

market the proposed prorect being developed on the land as aforesaid.

X. The said M/s Samyak Project pvt. Ltd. in terms ofits arrangement with
the respondent could not develop the said project well within time as

was agreed and given to the respondent, the delay, ifany, is on the part

of M/s Samyak Project Pvt. Ltd. not on the part of respondent, because

the construction and development of the said proiect was undertaken

by M/s Samyak Proiect pvt. Ltd. 15. That in an arbitral proceedings

before the Ld. Arbitrator Juatice A.K Sikri, M/s Samyak project pvt. has

taken over the present project the respondent for completion of the

project and the respondent has no locus or say in the present pro,ect.

7. Copies of all the reievaht documents have been filed and placed on the

record. Their authentiiity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions

made by the parties.

Jurisdiction of the authority:

The authority has complete territorial and subject matter jurisdicrion to

adjudicate the present complaint for the reasons given below.

E.l Territorial iurisdiction
As per notification no.l /9212017 - lTCP dated l4.1Z.ZOt7 issued by Town

and Country Planning Department, Haryana the jurisdiction of Haryana

Real Estate Regulatory Authority, Gurugram shall be entire Gurugram

district for all purposes. In the present case, the project in question is

situated within the planning area of Gurugram district. Therefore, this

authority has complete territorial jurisdiction to deal with the present

complaint.

E.ll Subject-matter jurisdiction

Page 9 of 19
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l0.Section 11(a)(a) of the Act, 2016 provides rhat the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(aJ(aJ is

reproduced as hereunder:

Section 77

(4) The promoter shall-
(a) be responsible for all obligations, responsibilities ond functions under the provisions of
this Act or the rules and regulotions mode thereunder or to the allottees os per the
ogreementfor sale, or to the associotion ofollottees, as the case may be, till the conveyonce
ofall the aportments, plots or buitdings, as the cose moy be, to the illo,tees. or the common
oreas to the associotion ofallottees or the competent outhoriW, os the cose may be;
Section 34-Functions of the Authority:

344 ofthe Act provides to ensure complionce of the obligations cost upon the
promoters, the allottees and the reoJ esiaie agents under this Act ond the rules ond
reg u lo ti on s m o de the re u nde r.

11. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to bc

decided by the adjudicating officer if pursued by the complainanrs ar a larer

stage.

12. Further, the authority hgs no hitch in proceeding with the complainr and

to grant a relief of refund in the present matter in view of the judgement

passed by the Hon'ble Apex Court in Newtech Promoters and Developers

Private Limited Vs State oI11.p, ond Ors. 2027-2022 (7) RCR (Civil), JSz

and reiteroted in cdse of;li/s Sana Realtors private Limited & other Vs

Union of Indio & others SLP (Civil) No. 75005 of 2020 decided on

12.05,2022, wherein it has been laid down as under:

"86. From the scheme of the Act ofwhich o detailed reference hos been mode and
taking note of power ofodjudicotion delineated with the regulotory outhority ond
adjudicating officer, whot finally cu s out is thot although the Act indicotes the
distinct expressions like 'refund', 'interest', 'penolry' and ,compensotion,, 

o couoint
reading of Sections 18 and 19 cleqrly monifests that when it comes to refund of the
amount and interest on the refund amount, or directing payment of interest for
cleloyed delivery of possession, or penolty and interest thereon, it is the regulatory
outhority which has the power to examine and determine the outcome of o
complaint. At the same time, when it comes to q question of seeking the relief of
adjudging compensotion ond interest thereon under Sections 72, 14, 1g and 19, the
odjudicoting olficer exclusively hos the power to determine, keeping in view the
collective reoding of Section 71 reod with Section 72 of the Act. if the odjudication
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under Sections 12, 14, 18 qnd 19 other than compensation as envisoged, ifextended
to the odjudicating olficer as proyed that, in our viet r, may inteni to expond the
ambit and scope of the powers and functions of the adjidicoting offtcer under
Section 71 and thotwould be againstthe mdndate ofthe Act 2016.',

13. Hence, in view ofthe authoritative pronouncement ofthe Hon,ble Supreme

Court in the case mentioned above, the authority has the jurisdiction to
entertain a complaint seeking refund of the amount and interest on the

refund amount.

F, Findings on the obiections raised by the respondent:

F.l Obiection regarding delay in completion ofconstruction ofproiect
due to force maieure codditions.

14. The respondent-promoter alleged that grace period on account of force

majeure conditions be allowed to it. lt raised the contention that the

construction of the projectwas delay.ed due to force maieure conditions

such as demonetizaticiiyiind-ilii orders of the Hon,ble NGT prohibiting

construction in and around Delhi and the Covid-19, pandemic among

others, but all the pleas advancid in this regard are devoid of merit. The flat
buyer's agreement was executed between the parties on 30.72.2074, aad

as per terms and conditions ofthe said agreement the due date of handing

over of possession comes out to be 30.06.2018. The events such as and

various orders by NGT in view of weather condition of Delhi NCR region,

were for a shorter duration of time and were not continuous as there is a

delay of more than four years and even some happening after due date of
handing over ofpossession. There is nothing on record that the respondent

has even made an application for grant of occupation certificate. Hence, in

view of aforesaid circumstances, no period grace period can be allowed to

the respondent/builder. Though some allottees may not be regular in
paying the amount due but whether the interest of all the stakeholders

concerned with the said project be put on hold due to fault of some of the

allottees. Thus, the promoter-respondent cannot be given any leniency on
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based of aforesaid reasons. It is well settled principle that a person cannot

take benefit of his own wrongs.

15. The respondent also took a plea that the construction at the project site

was delayed due to Covid-19 outbreak. In the instant complaint, the due

date of handing over of possession comes out to be 30.12.2018 and grace

period of 6 months on account of force majeure has already been granted

in this regard and thus, no period over and above grace period of 6 months

can be given to the respondent-builder.

G. Findings on the reliefsought by the complainants:

c.l Direct the respondent to refund the amount deposited by the
complainant i.e Rs.26,74,955/- ,

G.ll Direct the respondent to pay interest @l8o/o p.a on the delayed
possession starting from the booking year 2013 till date.

16. In the present complaint, a builder buyer agreement was executed

between the original allottee and the respondent on 30.12.2014 and

thereafter the original allottee who is the father of the complainant

transferred the shop to the first subsequent allottee being the complainant

on 27.L0.2020 .Therefore, the complainant stepped into the shoes of

original allottee on 27 .10.2020.

17. It is of utmost importance to go through the definition of the term

"allottee" as defined under section 2(dl of the Act and the same is

reproduced as under for ready reference:

ln this Act, unless the context othetwise requires-
"allottee" in relation to a reql estote project, means the person to whom 0
plot, oportment or building, qs the cqse moy be, has been qllotted, sold
(whether os freehold or leosehold) or otherwise transkrred by the
promoter,ond includesthe person who subsequently acquires the soid
allotment through sole, transfer or otherwise but does not include a
person to whom such plot, aportment or building, os the cose may be, is
given on rent".

(Emphqsis supplied)

"2

(d)
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18. In the present complaint, the complainant intends to withdraw from the

project and is seeking return of the amount paid by him in respect of
subject unit along with interest at the prescribed rate as provided under

section 18(11 ofthe Act. Sec. 18(11 ofthe Act is reproduced below for ready

reference:

"Sectlon 18: - Retum oI amount dnd compensotion
18(1). lf the promoter foils to cothplete or is unoble to give possession ol on
aportment, plot, ot buildinq.-
(a) in qccordonce with the terms of the agreement for sole or, as the cose

may be, duly completed by the date specified therein; or
(b) due to discontinuance of hb business as a developer on account of

suspension or revocation of.the registration under this Act or for ony
other reason,

he sho be liable on demdnd .to:.!hp. allottees, in cose the oltottee wishes to
withdrow lrom the project, withoqt'irejudice to ony othet rcmedy ovoitoble, to
rctum the dmount rccettte! by hlfi.ii iesryct ol thot opoftment, plot, building, os
the cdse moy be, with intetest ot such rote is -oy be prescrii"d;n this beholf
including compensotion in the mgnnet os provided under this Act:
Ptovided thot wherc on ollottee does not intend to withdrow lrom the Woject, he
sholl be poid, by the Womoter, interest lor every month ol deloy, titt the hondjng
over ol the possession, ot such tote os moy be presctibed.,,

(Emphasis supplied)

19. As per clause 30 of the apartment buyer agreement (in short, agreement)

provides for handing over ofpossession and is reproduced below:

"30.
The developer sholl offer possession ofthe unit any time, within q period
oI42 months hom the dqte oI execution of the agreement or within
42 months from the date of obtaining all the required ssnctions qnd
approval necessdry for commencement oJ constnlction, whichever is
later subject to timely paymeni ofalt dues by buyer and subject to force
majeure circumstqnces as described in clouse 31, Further, there shall be a
grace period of6 months qllowed to the developer over and above the
period of42 months qs obove in offering the possession oI the unit.,'

20. At the outset, it is relevant to comment on the preset possession clause of
the agreement wherein the possession has been sub.iected to all kinds of
terms and conditions of this agreement and application, and the

complainants not being in default under any provisions of these

agreements and compliance with all provisions, formalities and
page 13 of 19
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documentation as prescribed by the promoter. The drafting of this clause

and incorporation of such conditions are not only vague and uncertain but

so heavily loaded in favour of the promoter and against the allottee that

even a single default by the allottee in fulfilling formalities and

documentations etc. as prescribed by the promoter may make the

possession clause irrelevant for the purpose of allottees and the

commitment date for handing over possession loses its meaning. The

incorporation of such clause in the buyer's agreement by the promoter is
just to evade the liability towards timely delivery of subject unit and to

deprive the allottee of his right accruing after delay in possession. This is

iust to comment as to how the.builder has misused his dominant position

and drafted such mischievous clause in the agreement and the allottee is

left with no option but to sign on thedotted lines.

21. Due date of handin'g over possession and admissibility of grace

period: The promoter has proposed to hand over the possession of the

apartment within a period of 42 months plus 5 months from date of

agreement or the date ofcommencement ofconstruction which whichevcr

is later. The authority calculated due date of possession from the date of

agreement i.e.,30.12.2014 as the date of construction is not known. ,l'he

period of 42 months expired on 30.05.2018. Since in the present marter

the BBA incorporates unqualified reason for grace period/extended period

in the possession clause. Accordingly, the authority allows this grace

period of6 months to the promoter at this stage.

22. The due date ofpossession as per the possession clause ofthe flat buyer,s

agreement is 30.12.201.8. The occupation certificate of the project where

the unit is situated has still not been obtained by the respondent-promoter.

23. Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund the amount paid by him along with interest
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lgo/o rate of interest. However, the allottee intend to withdraw from the

pro,ect and is seeking refund of the amount paid by him in respect of the

subject unit with interest at prescribed rate as provided under rule 15 of
the rules. Rule 15 has been reproduced as under:

Rule 75. Prescribed rqte of interest- [proviso to section 72,
section 78 and sub-section (4) qnd subsection (7) of section 7gl(1) For the purpose ofproviso to section 72; section 19; ond sub-sections

(4) and (7) ofsection 19, the ,'interest at the rate prescribed', shall be
the State Bank oflndia highest marginol cost oflending rate +20k.:

Provided thqt In case the Stqte Bank of lndio morginal cost of
lending rate (MCLR) is not in use, it shalt be replaced by such
benchmork lending roteswhich the State Bank of India maylixfrom
time to time for lendiig;@ggp geqiiol pubtic.

24.The legislature in its wisdoq$iii,$rq- subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate ofinterestso determined bythe legislature, is reasonable

and ifthe said rule is followed to award the interest, it will ensure uniform

practice in all the cases.

25. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in. the rnarginal cost of lepding rate (in short, MCLR) as on

date i.e., 16.04.2024 is &85%-.Aciording$the prescribed rate of interest

will be marginal cost of lending rate +2o/o i.e.,1lq.B,o/o.

26. The respondent riised aniobjecrion to ilnplead M/s Samyak projects pvl

Ltd. as a party to the case, asserting th'at M/s Samyak proiects pvt. Ltd.

possesses all rights and owner;hip oflthe land for the project, was a

confirming party in the buyer's agreement and any delays in the project

solely attributes to them. However, it is essential to note that all payment

were made in favor ofthe respondent by the complainant as evident from

the payment receipts issued by the respondent. Consequently, at the time

of these transactions and the execution of the builder-buyer agreement,

the respondent was the primary responsible entity. Therefore, the

respondent is liable towards delays or failures in the project,s
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development, as it was the responsible entity during the period when

payments were made and the agreement was executed.

27. On consideration of the documents available on record and submissions

made by both the parties regarding contravention of prbvisions of the Act,

the authority is satisfied that the respondent is ln contravention of the

section 11(4J (aJ of the Act by not handi ng over poss ession by the due date

as per the agreement. By virtue of clause 30 of the agreement executed

between the parti es on 30.72.2014, the due date of possession is calculated

from the date of execution 
"f l.rl!:l buyer's agreement i.e., 30.12.2014.

The period of42 months expifgd.q! 30.06.2018. As far as grace period is.;i.Jt.{r.
concerned, the same is allowed foi the reasons quoted above. Therefore,

the due date of handing over fois;ession is 30.12.2018. It is pertinent to

mention over here thdt even after a passage of more than 5 years (i.e., from

the date of BBA till dateJ neither the construction is complete nor the offer

of possession of the allotted unit has been made to the allottees by the

respondent/promolei. The authority is of the view that the allottee cannot

be expected to wait en for taking possession of the unit which is

allotted to him and for which he has paid a considerable amount of money

::T:i;::: ;I.ffi :l:ilT::"JH:
there is no o*r($[#d U 6rQ6- Vi.h it can be ascertained

that whether the respondent has applied for occupation certificate/part

occupation certificate or what is the status of construction of the project.

In view of the above-mentioned facts, the allottee intends to withdraw

from the proiect and are well within the right to do the same in view of

section 18[1) ofthe Act, 2016.

28. Moreover, the occupation certificate/completion certificate of the proiect

where the unit is situated has still not been obtained hy the respondents
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/promoter. The authority is of the view that the allottees cannot be

expected to wait endlessly for taking possession ofthe allotted unit and for

which he has paid a considerable amount towards the sale consideration

and as observed by Hon'ble Supreme Court of lndia in lreo Grace Realtech

PvL Ltd. Vs. Abhishek Khanna & Orc, civil appeal no. 5785 of 2019,

decided on 11.07,2027
t'.... The occupotion certilicote 6 not ovoloble even 05 on date, which

cleorly ofiounts to deliciency ol service. The ollottees connot be mode to woit
indelinitety lot possession of the aportfients ollotted to them, not con they be

bound to toke the oporhlents in Phoie 7 ol the project .... ."

29. Further, the Hon'ble Supreme CQlqrt of India in the.cases of Newtech

Promoters and Developers Pri.$t9J.,imited Vs State of U.P. and Ors. (supraJ

reiterated in case of Mfs.SanalRe4tors Private Limited & other Vs Union

of India & others SLP.,(Civill, N-or 13005 qf 2020 decided on 72.05.2022'

observed as undey r ;'
"25. The unqualtfied rightifthea oftee to seek:refund referred Under

section 1l(i)(oitqnd sectioi 19(4) of the Ad ls not dependent on any

contingencies or stipulations.thef.eof lt gppears thot the legislature hos

consci6usly proyided''this.right of refand' ory demand as on unconditional

obsolute rigit 6 the qlioqee, iI rhe promgter foils to give possession of the

aportmenl plot or Q\ildiig within the tine stipulated under the terms of
tie ogr"eient ng;raliii of unfireseiy. events or stoy orders of the

CourlTribunat, ihirh 'it in either way not attributable to the

allottee/home buw, thP promote\ is u4gler an obligation to ref)nd the

omount on dethand with interest'.at t p rote prescribed by the State

Governmentincluiing coipensotion in the ionnerprowded under the Act

with the proviso that if the allottee does .not wish to withdrow from the

proiect, ie shrill be enti:tled Ior interesrfor the period of delqy till handing

over possession of the rote prescr[bed."

30.The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottees as per agreement for sale

under section 11[4J(aJ. The promoter has failed to complete or unable to

give possession of the unit in accordance with the terms of agreement for

sale or duly completed by the date specified therein. Accordingly, the

promoter is liable to the allottee, as he wishes to #ithdraw from the
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proiect, without prejudice to any other remedy available, to return the

amount received by him in respect of the unit with interest at such rate as

may be prescribed.

31. Accordingly, the non-compliance of the mandate contained in section

11(4J[a) read with sedion 18[1J ofthe Act on the part ofthe respondent

is established. As such, the complainants are entitled to refund ofthe entire

amount paid by them at the prescribed rate of interest i.e., @ 10.85olo p.a.

(the State Bank of India highest marginal cost of lending rate (MCLRJ

applicable as on date +2%] as.greqqiibed under rule 15 ofthe Haryana Real

Estate fRegu]ation and Develo rntl Rules, 2017 from the date of each

payment till the actual date of refund of the amount within the timelines

provided in rule 16 ofthe Haryana Rules 2017 ibid.

G.llI Direct the respondent to pay Rs.1,50,000/- as cosi of litigation and
misc. expenses .

32, The complainant is seeking relief w.r.t compensation in the aforesaid relief,

Hon'ble Supreme Court of India in civil appeal titled as M/s Newtech

Promoters and Developers Pvt, Ltd. V/s Stote of UP & Ors. Supro held
\.r}|:}.L

that an allottee is *tll{&& tion under sections 12,14,78

and section 19 which is to be decided by the adjudicating officer as per

section 71 and th{ (lfaritr$n of compelmtion shall be adjudged by the

adjudicating officer-Imyilg.dye rqgard tg tlre factors mentioned in section

72. The adjudicating'dfficer has exclusive jurlsdiction to deal with the

complaints in respect of compensation.

H. Directions ofthe authority:

33. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34(f):
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i. The respondent/promoter is directed to refund the amount i.e.,

Rs.26,74,955/- received by it from the complainant along with interest

at the rate of 10.850/o p.a. as prescribed under rule.15 of the Haryana

Real Estate fRegulation and Development] Rules, 2017 from the date

of each payment till the actual date of refund ofthe deposited amount.

ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

iii. The respondent is further directed not to create any third-party rights

against the subiect unit UeforJiutt realization of paid-up amount along

with interest thereon to the complainants, and even il any transfer is
/^'\ : J.l'"'. z

initiated with rgsegc! tq subiect.ulft, the receivable shall be first

complaint No. 2686 of 2023

(Arun Kumar)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram

Dated,:16.0+.2024
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34. Complaint standsffised oJ

35. File be consigned tfit*islry.

4-,^,

v.t - 5-)
(Viiay Kftfiar Goyal)

Member


