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Day and Date

Complaint No'

Complainant

Represented through

Respondent

New PWD Rest House, Civil Lines, Gurugram' Haryana

PROCEEDINGS OF THE DAY

Thursday and 28.10'2021

t,Ll11.g6l2ot9 Case titled Sakib

Spale Towers Private Limited
Zama VS

Sakib Zama

Counsel for comPlainant

Spaze Towers Private Limited

Respondent RePresented

through

Mr tK Dang, Advocate

-l
Last date of hearing

I Proceeding Recorded bY S.L. Chanana

Proceedings

This is an application filed by the respondent seeking dismissal 
'.r1'

complaint in hands. f't"tn"a tou'sel foi complainant is ready for artlurlrorlts'

without liling any reply' Heard'

It is submitted bv learned counsel r91a1nti3.ant/,::t^ry13:::j|'l:
nion of India-&

aCivil Writ Petition titled as Bai Vs Union of lntlta-si

il il:' ;#';il. d ;';;; fr 't r' H' ch ::H:"*.'"'*X JJ" : : ifi ,: ffi :l
,ffi ":fi 
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or Ccrtiorori or any other writ' directing
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interest. The Petitioners have

;',il:::gi;::;::?i'.' ;;;i;';;;''o t<"o ct *re do ors o r thi s I I o n' br e IJ i gh

nct"'o t0

levelled disparaging remarks about the functioning of Haryana 1-?] 
E::"'

Regutatory Authority, cffi;;;;FARERA). includirig this forum' strtilrs th:rt

due to ineffectivenes;';i'il;;;;;iauitorities, lnd also the failure o1'

re g u I ato ry/ s u p.."i'o'v' il 
", 

;!;-. 
::.- Xt"" 3 

^ 
if 'ir,i[li :lli] ; rl;'i

r-dE r {Eft{x.e di( ft5ro xftf'l[{' zoro*i tnfl zot 3rftrd 4fdd slft"'avr
'*' - '' qrr< ff Ed[ < rl qlftd 201661 3rfufrq{ Erqis 16



HARERII.
P* GURUGRAM

HARYANA REAL ESIATE REGUTATORY AUIHORITY
GURUGRAM

Eftqr"tT rk-Tt.r{r frftqrrro ufufi-{ur. {srrc
New PWD Rest House, Civil Lines, Gurugram, Haryana aqI fr.5.E{.S. Emr rg ft)ft-a als{f,il a6€, rF{rg,6ftqtun

hg to learned coun^seI, llf ii@ y-l
and temerity on the part of complairrant, to condemn functioning of
Authority. In doing so, the complainant has categorically shown lack of his
faith in the legal process, invoked by hinrself(complainant).

Again, apart frorn filing above mentioned Civil Writ Petition, the
complainant alongwith some other litigants has instituted a complaint before
The National Company Law Tribunal(NCLT) New Delhi titled as Vivek
Khanna & Ors Vs Space Towers Pvt Ltd. with prayer for initiation of
Corporate Insolvency Resolution Proccss, against respondent purportedly
under Section 7 of The Insolvency and Ilar.rkruptcy Cocle ,20L6.

Contending that the complainant has indulged in rampant and brazen
forum hunting process by filing multifarious litigations against his client i.e.

respondent, to mount unwarranted and undue pressttre on the same, with
an object that respondent will succumb to his blackmailing tactics, learned
counsel requests to dismiss this complaint, alleging it is misuse of process of
law, to file similar petitions before different authorities/courts. Learned

parliamentary intent is clear that a choice or discretion is given to the
allottee whether he wishes to initiate appropriatc proceedings under
the CP Act(Consumer Protection Act) or file an application under the
RERA Act.

The fact that aforementioned writ petition as wcll as complaint have

been filed by some persons, in association with present complainant is not

denied rather admitted by learned counsel for the latter. It is submitted by
him that there was no restriction in approaching thc High Court by filing
writpetition as mentioned above or the NCLT seeking initiation of corporate
Insolvency Resolution Process. His client was at liberty to approach different
forums/courts, when larv permits him to do so. To have 'alternate' remedy

was no legal bar to exercise legal right l,earned counsel took me through a

case Pioneer Urban Land & Infrastrtlcture Ltd & Another Vs Union of
India & Others 2019 SCC online SC 10()5. One of conclttsions/findings given

by apex court was that The RERA is to be read harrnoniously with the
Code, as amended by the amendment Act. It is only in the event of conflict
that the Code will prevail over the IIERA. Remedics that are given to
allottees of flats/apartments are the[efore concurrent remedies, such

er.e"ttffi "o"-titur"n.*1!. "".ri", 20 thc Iteal ltstate (Regulation ,nd I )cvelopment) Act' 2016- 
Act No 16 of2016 Pass.ii l)! the Pa.rliarnent

{-ric{I (Bfr{I-i 3tt{ krrg) 3{fuft{{, 201641 trr{r 2o*'rd-,rd ?Iftd crfrf,{q
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n a posiEon fo aVAT of-remEdies

underthe Consumer
ofthe Code

ording of conflicting findings

lstantially in issue in a previously

Mls Magadh Sugar &
o.5728 of 2021 where

vsC

on issues which are directlY and

iustituted suit.

Protection Act, 1986, RERA as well as the triggering

Learned counsel again relied upon case title as Mls

Energv Ltd Vs The State of Bihar & Qrs CivilAppeal No'572

While a High Court woulcl normally not exercise its writ
jurisdiction under Article 226 of the Cotrstitution of lndia, if an effective and

efficacious alternate remedy is available, the existence of an alternate

;;;;t does not by irself bar the High Court from exercising its jurisdiction

following was observed by the Hon'ble Apex Court-

in certain contingencies,

The complainant gave an undertaking by fling an affidavit

ng that he will not press for his relief of refund in writ petition before

'ble High Court.

Guiding principle on legal issue, raised-- through this application

be found in SIciionl0 of ThJCode of Civil Procedure-1908' which is

uced as under:

S.10.StaY of suit: No court shall proceed with the trial of any suit

which the matter in issue is also dircctly and substantially in issue in a

,rty lnr,l,u,"a suit between thc sarne parties',or betw-eeilillllll,lll
;il#;;y 

"r,rr"rn 
.r"im litisating under the:^:" :l.tlt-Yl::T.:::

ir ,.,iot.t ii it.-t"t". o, unv oiht'' i)ourt. in(lndia] h"Jllg]T:til::':1
il,,I'ii: 

".'.,i;ili,;; ;;, ; i,l, lI c 
", i,^!"I :: 1 :l:.',l::t'.. :j, I':i,'l]

iirt "J or continued by the [6entral Government) and having like

ction, or before (the Supreme Court)

The Apex Court in case National -lnstitute
en'zOos sc242 held that the obiect r-rnderlying section,lO

i#ffi;;ftI;;; o,,,t't "" issue bv two courts and to avoid

L*fi. "".t.. zO Iht l".rl I I r'' rli 4rrr 'r"'rr en't ' "rclopment) 
Act' 2016

- 
n.i ruo ro ot2t,1r, l"'\' r'\ III ParL"rrr'(nt

q{ivtr (Efi; 3ft @ xtufi{s, 20 l6s tr{I 20- r&T d zltud crtufiur
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The Rajasthan High Court also observecl in case title as MUndlal
Vs Sarvajeet. AIR 1984 Rai22, that basic object of Section 10 to protect a

person, from multiplicity of proceedings betweer.r the sanre parties.

Polemic question to be answered here is, "even if complainant has filed
aforesaid writ petition and also initiated proceeding before NCLT u/a 7 ofThe
Insolvency and Bankruptcy Code, 2016, can same proceed with this
complaint or not."

In M/s Imperia Structures Case (Supra) the question was whether a

complainant could avail remedy under 'l'he Consumet''s Protection Act and

REM Act, simultaneously, Both of these forums were competent to grant

same reliel as sought by complainant. Problem before this forum is not same.

complainant of thii case has filed another complaint before NCLT. Apparently,

he has not prayed for refund of amount from respondent I as in this case).

Although one of reliefs sought from llon'ble High court is same i.e. refund of

a-ouni but firstly, it is not a civil suit but a writ petition. Section 10, bars

institution of suit, on sanle cause of action. Claim in a writ petition is generally

not a civil right of petitioner, it depends upon discretion of the High court or

the SupremJCourt, to allow writ or not. Similarly, Section 79 of RER.I{AcL bars
.civil tourt'from entertaining suit or proceedings in respect of matter, which

Authority or Adjudicating Officer or Appellate Tribunal is empowered

determine, and not the ttigh Court. Thirdly, said writ petition was filed later

on, when complaint in hands was still pending. lt is for I-lon'ble High court to

decide if said petition is maintainable there or not. Moreover, the complainant

has given uniertaking that he wilt not stress for said prayer, rather will
withdraw prayer of refund, in said writ pctition'

Simply,tosaythatpresentconllllainanthasallclledbeforetheHigh
court of Delhi in writ petition mentioned above that dr're to ineffectiveness of

redressal authorities and also the lailure ol regulatory/supervisory

authorities to perform their functions, had coerced hinr [complainant) to

knock doors of Hon'ble High court, does not amotlnt to drsparaging remarks

about functioning of authority or this forum. Apparently, the complaint in

t"na, i, pendiig for a long time. According to lerrrned counsel-for

.orpf*nunt, 21 dltes of hearing have already be-en given in this-matter' If all

this is true and complair.rant point out all this to the High Court, the same does

Arl ,{rt1*;N;;tit"t"d *;1", ;;.1b" ''zO tr'' ttl 'ir lltr 'irc rr<t i'-Lti"'i altt rlt r "lopment) Act' 2016
,\.1 No. 16 of20l6 I'assetl l)r the l'arlianrent

{-{sEr (Efrqx-i rft FtrIo !rfqf}{4, 2016fi trFr 20}' r&Ta ?rfEa clFlfilr
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process. lo
High Court was also a legal process. In thrs way, I am not in consonance with
learned counsel for applicant/respondent blaming the complainant for
audacity, in condemning the functioning of thc authority or this forum.

Considering facts as discussecl, Ifind no roason to dismiss the
complaint in hands as prayed by the applicant/rcspondent.

Application in this regard is thus clisnrissed.

To come on 1,0.\1,.2021. for arguntcnts.

Jr>/'
Itt.rjt'nd er Kumar)
Acljurlicating Officer
28.L0.2027

A. A"th..rtr' .o"stitrlted ""ae, "'*ti"" 
r0 th" Real Lstate (Rcgulation and I)c\,. lopment)Act'

Act No. 16 of2016 Passed bythe l)arliament
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