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2. Ms. Rashmi Jain, advocate for the respondent.

:ORDER:
DATED: 02.09.2023
1. These above applications are filed by different applicants for
enforcement of arbitral award under section 36 of the Arbitration and

Conciliation Act, 1996 (Herein after called as Act 1996). All these

applications pertaining to arbitral award in which the arbitrator were

unilaterally appointed by the applicants.
2. The seminal issue involved in these applications is;

"Whether the award, passed by an arbitrator who was de jure ineligible

due to his appointment in contravention of section 12(5) of the Act,

1996 can be enforced ?"

3. The learned counsels appearing for the applicants submitted as under;

i) Executing Court can not go behind the decree.

ii)Objection regarding the unilateral appointment can be decided in an

application under section 34 of the Act, 1996 and not in the execution

application.

iii) After three months of the passing of award, it attain finality as it can

not be challenged in section 34 of the Act, 1996.

iv) The judgment debtor did not respond to notice under section 21 and

thereafter did not appear before the arbitrator, so he has waive his right

under section 4 of the Act, 1996.

v) Both the parties signed the agreement and both are bound by the

agreement in which, the right is given to the company to appoint

arbitrator in case of dispute arises.

vi) In some of the applications notice were issued, now they cannot be

considered this stage.

vi) The judgment debtor did not challenge the proceeding under section

13 or under section 34 of the Act, so, the waiver applies.

vii) Court has no power to look into the legality of the award at this

stage.



4. Section 12 of Act 1996 provides;
"12. Grounds for challenge.
(1) When a person is approached in connection with his possible
appointment as an arbitrator, he shall disclose in writing any
circumstances:-
(a) such as the existence either direct or indirect, of any past or present
relationship with or interest in any of the parties or in relation to the
subject matter in dispute, whether financial, business, professional or
other kind, which is likely to give rise to justifiable doubts as to his
independence or impartiality; and
(b) which are likely to affect his ability to devote sufficient time to the
arbitration and in particular his ability to complete the entire arbitration
within a period of twelve months,
(2) An arbitrator, from the time of his appointment and throughout the
arbitral proceedings, shall, without delay, disclose to the parties in
writing any circumstances referred to in sub-section (1) unless they
have already been informed of them by him.
(3) An arbitrator may be challenged only if:-
(a) circumstances exist that give rise to justifiable doubts as to his
independence or impartiality; or
(b) he does not possess the qualifications agreed to by the parties.
(4) A party may challenge an arbitrator appointed by him, or in whose
appointment he has participated, only for reasons of which he becomes
aware after the appointment has been made.
(5) Notwithstanding any prior agreement to the contrary, any person
whose relationship, with the parties or counsel or the subject matter of
the dispute, falls under any of the categories specified in the Seventh
Schedule shall be ineligible to be appointed as an arbitrator:
Provided that parties may, subsequent to disputes having arisen
between them, waive the applicability of this sub-section by an express
agreement in writing."

5. Hon'ble Supreme Court of India while interpreting section 12(5) of
Act, 1996, held in, "Voestalpine Schienen GmbH Vs Delhi Metro
Rail Corporation Ltd., (2017) 4 SCC 665," that,

"20. Independence and impartiality of the arbitrator are the hallmarks
of any arbitration proceedings. Rule against bias is one of the
fundamental principles of natural justice which applied to all judicial
and quasi-judicial proceedings. It is for this reason that notwithstanding
the fact that relationship between the parties to the arbitration and the
arbitrators themselves are contractual in nature and the source of an
arbitrator's appointment is deduced from the agreement entered into
between the parties, notwithstanding the same non-independence and
non-impartiality of such arbitrator (though contractually agreed upon)
would render him ineligible to conduct the arbitration. The genesis
behind this rational is that even when an arbitrator is appointed in



terms of contract and by the parties to the contract, he is independent of
the parties. Functions and duties require him to rise above the partisan
interest of the parties and not to act in, or so as to further, the particular
interest of either parties. After all, the arbitrator has adjudicatory role to
perform and, therefore, he must be independent of parties as well as
impartial."

. Hon'ble Supreme Court of India in, "HRD Corporation (Marcus Oil
and Chemical Divison) Vs GAIL (India) Ltd. (Formerly Gas
Authority of India Ltd.), Civil Appeal No. 11127 of 2017," held that,
"13. After the 2016 Amendment Act, a dichotomy is made by the Act
between persons who become "ineligible" to be appointed as
arbitrators, and persons about whom justifiable doubts exist as to their
independence or impartiality. Since ineligibility goes to the root of the
appointment, section 12(5) read with the Seventh Schedule makes it
clear that if the arbitrator falls in any one of the categories specified in
the Seventh Schedule, he becomes "ineligible" to act as arbitrator. Once
the becomes ineligible, it is clear that, under section 14(1)(a), he then
becomes de jure uncable to perform his functions inas much as, in law,
he is regarded as "ineligible". In order to determine whether an
arbitrator is de jure unable to perform his functions, it is not necessary
to go to the Arbitral Tribunal under section 13. Since such a person
would lack inherent jurisdiction to proceed any further, an application
may be filed under section 14(2) to the Court to decide on the
termination of his/her mandate on this ground."

. Hon'ble Supreme Court in, "TRF Iltd. Vs Energo Engineering
Projects Ltd., Civil Appeal No. 5306 of 2017," held that,

"57. In such a context, the fulcrum of the controversy would be, can an
ineligible arbitrator, like the Managing Director, nominate an arbitrator,
who may be otherwise eligible and a respectable person. As stated
earlier, we are neither concerned with the objectivity nor the individual
respectability. We are only concerned with the authority or the power
of the Managing Director. By our analysis, we are obligated to arrive at
the conclusion that once the arbitrator has become ineligible by
operation of law, he cannot nominate another as an arbitrator. The
arbitrator becomes ineligible as per prescription contained in Section
12(5) of the Act. It is inconceivable in law that person who is
statutorily ineligible can nominate a person. Needless to say, once the
infrastructure collapses, the superstructure is bound to collapse. One
cannot have a building without the plinth. Or to put it differently, once
the identity of the Managing Director as the sole arbitrator is lost, the
power to nominate someone else as an arbitrator is obliterated.
Therefore, the view expressed by the High Court is not sustainable and
we say so."



8. Hon'ble Supreme Court in, "Perkins eastman Architects DPC and
Another Vs HSCC (India) Ltd., Arbitration Application No. 32 of
2019," held that,’

"19. It was thus held that as the Managing Director became ineligible
by operation of law to act as an arbitrator, he could not nominate
another person to act as an arbitrator and that once the identity of the
Managing Director as the sole arbitrator was lost, the power to
nominate someone else as an arbitrator was also obliterated. The
relevant Clause in said case had nominated the Managing Director
himself to be the sole arbitrator and also empowered said Managing
Director to nominate another person to act as an arbitrator. The
Managing Director thus had two capacities under said Clause, the first
as an arbitrator and the second as an appointing authority. In the
present case we are concerned with only one capacity of the Chairman
and Managing birector and that is as an appointing authority.

20. We thus have two categories of cases. The first, similar to the one
dealt with in TRE Limited where the Managing Director himself is
named as an arbitrator with an additional power to appoint any other
person as an arbitrator. In the second category, the Managing Director
is not to act as an arbitrator himself but is empowered or authorised to
appoint any other person of his choice or discretion as an arbitrator. If,
In the first category of cases, the Managing Director was found
incompetent, it was because of the interest that he would be said to be
having in the outcome or result of the dispute. The element of
invalidity would thus be directly relatable to and arise from the interest
that he would be having in such outcome or decision. If that be the test,
similar invalidity would always arise and spring even in the second
category of cases. If the interest that he has in the outcome of the
dispute, is taken to be the basis for the possibility of bias, it will always
be present irrespective of whether the matter stands under the first or
second category of cases we are conscious that if such deduction is
drawn from the decision of this Court in TRF Limited, all cases having
clauses similar to that with which we are presently concerned, a party
to the agreement would be disentitled to make any appointment of an
Arbitrator on its own, and it would always be available to argue that a
party or an official or an authority having interest in the dispute would
be disentitled to make appointment of an Arbitrator."

9. Hon'ble Supreme Court of India in, "Bharat Broadband Network
Ltd. Vs United Telecom Ltd., Civil Appeal No. 3972 of 2019", held
that, "15. Section 12(5), on the other hand, is a new provision which
relates to the de jure inability of an arbitrator to act as such. Under this
provision, any prior agreement to the contrary is wiped out by the non-
obstante clause in Section 12(5) the moment any person whose
relationship with the parties or the counsel or the subject matter of the
dispate falls under the Seventh Schedule. The sub-section then declares
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that such person shall be "ineligible" to be appointed as arbitrator. The
only way in which this ineligibility can be removed is by the provise,
which again is a special provision which states that parties may,
sabsequent to disputes having arisen between them, waive the
applicability of Section 12(5) by an express agreement in writing. What
is clear, therefore, is that where, under any agreement between the
parties, a person falls within any of the categories set out in the
Seventh Schedule, he is, as a matter of law, ineligible to be appointed
as an arbitrator. The only way in which this ineligibility can be
removed, again, in law, is that parties may after disputes have arisen
between them, waive the applicability of this sub-section by an
"express agreement in writing. Obviously, the "express agreement in
writing" has reference to a penon who is interdicted by the Seventh
Schedule, but who is stated by parties (after the disputes have arisen
between them) to be a person in when they have faith notwithstanding
the fact that such person is interdicted by the Seventh Schedule.

17. The scheme of Sections 12, 13, and 14, therefore, is that where an
arbitrator makes a disclosure in writing which is likely to give
justifiable doubts as to his independence or impartiality, the
appointment of such arbitrator may be challenged under Sections 12(1)
to 12(4) read with Section 13. However, where such person becomes
"ineligible" to be appointed as an arbitrator, there is no question of
challenge to such arbitrator, before such arbitrator. In such a case, i.e., a
case which falls under Section 12(5), Section 14(1)(a) of the Act gets
attracted inasmuch as the arbitrator becomes, as a matter of law (i.e., de
jure), unable to perform his functions under Section 12(5), being
ineligible to be appointed as an arbitrator. This being so, his mandate
automatically terminates, and he shall then be substituted by another
arbitrator under Section 14(1) itself. It is only if a controversy occurs
concerning whether he has become de jure unable to perform his
functions as such, that a party has to apply to the Court to decide on the
termination of the mandate, unless otherwise agreed by the parties.
Thus, in all Section 12(5) cases, there is no challenge procedure to be
availed of. If an arbitrator continues as such, being de jure unable to
perform his functions, as he falls within any of the categories
mentioned in Section 12(5), read with the Seventh Schedule, a party
may apply to the Court, which will then decide on whether his mandate
has terminated. Questions which may typically arise under Section 14
may be as to whether such person falls within any of the categories
mentioned in the Seventh Schedule, or whether there is a waiver as
provided in the proviso to Section 12(5) of the Act. As a matter of law,
it is important to note that the proviso to Section 12(5) must be
contrasted with Section 4 of the Act. Section 4 deals with cases of
deemed waiver by conduct; whereas the proviso to Section 12(5) deals



11

with waiver by express agreement in writing between the parties only if
made subsequent to disputes having arisen between them."

10.1t is clear that Hon'ble Supreme Court of India has held that the
unilateral appointment of the arbitrator by a company/Managing
Director is in contravention of section 12(5) and so ineligible and due
to that ineligibility, he becomes de jure ineligibile to be arbitrator.
Hon'ble Supreme Court of India widen the scope and held that where
the arbitrator became de jure ineligible his mandate shall be terminated
under section 14(1)(a) of the Act, 1996.

11.Now, we examine the issue set out at the outset, whether an arbitrator
who was appointed as an arbitrator in contravention of section 12(5) of
the Act, 1996, can award passed by such an arbitrator be enforced
under section 36 ?

12.Hon'ble Calcutta High Court while dealing an application under
section 36 in "Cholamandalam Investment and Finance Company
Ltd. Vs Amrapali enterprises and Anr., EC 122 of 2022" held that,
"15. I find myself in complete concurrence with the aforesaid
judgments, and in my view, the impugned award is unsustainable and
non-est in the eyes of law. It is a settled principle of law that
compliance with Section 12(5) read with Schedule VII is sine qua non
for any arbitral reference to gain recognition and validity before the
Courts. In the present facts in hand, an arbitral reference which itself
began with an illegal act has vitiated the entire arbitral proceedings
from its inception and the same cannot be validated at any later stage.
Thus, it would be a logical inference to consider the aforesaid arbitral
proceedings as void ab initio.
16. In my view, the impugned award, which was passed by a dejure
ineligible arbitrator, suffers from a permanent and indelible mark of
bias and prejudice which cannot be washed away at any stage including
the execution proceedings. Infact, as the arbitrator was dejure ineligible
to perform his functions and therefore lacked inherent jurisdiction or
competence to adjudicate the disputes in hand, the impugned award
cannot be accorded the privileged status of an award.
17. In light of the above findings, it is palpably clear that an arbitral
award passed by a unilaterally appointed arbitrator will not survive the
Section 34 challenge. However, the arbitration application before me is
not under Section 34 but rather an execution petition under Section 36.
There is no denying the fact that the Act is a complete code in itself and
at the same time, it is equally true that Section 36 provides no scope of
adverse interference with an arbitral award dept executing it as a decree
of the court. While Section 47 of the Code of Civil Procedure, 1908
(hereinafter referred to as the CPC governs the challenge to a court
decree at the execution stage there is no such similar provision
provided in the Act. However, at this juncture it would be relevant to
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examine the jurisprudence with respect to decrees passed by bodies
lacking inherent jurisdiction.

18. The Apex Court in Sunder Dass -vs- Ram Prakash reported in
1977 AIR 1201 had stated that decrees passed by bodies lacking
inherent jurisdiction are unenforceable and it would be as if no decree
existed at all. P.N. Bhagwati, J., in his inimitable style had examined
and penned down the following:

"3. Now, the law is well settled that an executing court cannot go
behind the decree nor can it question its legality or correctness. But
there is one exception to this general rule and that is that where the
decree sought to be executed is a nullity for lack of inherent
jurisdiction in the court passing it, its invalidity can be set up in an
execution proceeding. Where there is lack of inherent jurisdiction, it
goes to the root of the competence of the court to try the case and a
decree which is a nullity is void and can be declared to be void by any
court in which it is presented. Its nullity can be set up whenever and
wherever it is sought to be enforced or relied upon and even at the
stage of execution or even in collateral proceedings. The executing
court can, therefore, entertain an objection that the decree is a nullity
and can refuse to execute the decree. By doing so, the executing court
would not incur the reproach that it is going behind the decree, because
the decree being null and void, there would really be no decree at all.
Vide Kiran Singh Vs Chaman Paswan AIR 1954 SC 340, (1955) 1
SCR 117 and Seth Hiralal Patni Vs Sri Kali Nath (AIR 1962 SC
199: (1962) 2 SCR 747). It is, therefore, obvious that in the present
case, it was competent to the executing court to examine whether the
decree for eviction was a nullity on the ground that the civil court had
no inherent jurisdiction to entertain the suit in which the decree for
eviction was passed. If the decree for eviction was a nullity, the
executing court could declare it to be such and decline to execute it
against the respondent."

Similar pronouncements were made in 'Hiralal Moolchand Doshi -vs-
Barot Raman Lal Ranchhoddas' reported in (1993) 2 SCC 458
(Coram: Yogeshwar Dayal, J.J and Sushil Kumar Mehta -us- Gobind
Ram Bohra, reported in (1990) 1 SCC 193 [Coram: K Ramaswamy,
J].

19. While Section 47 of the CPC is not directly applicable, the
jurisprudence referred to above cannot be ignored. Similar principles
have to be applied in cases of awards passed by arbitral tribunals
lacking inherent jurisdiction. This court cannot shut its eyes to the
grave irregularity that will occur if it does not interfere. As outlined in
various afore-stated judicial pronouncements, an arbitral award passed
by a unilaterally appointed arbitrator cannot be considered as an award
under the provisions of the Act and consequently, they have to be
regarded as non est in the eyes of law. We have a peculiar situation.
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The jurisprudence and statute (Section 12[5] read with Schedule VII)
ascertains selected arbitrators to inherently lack jurisdiction. But, such
jurisdiction can be sanctified/legalised, if express waiver is made by a
written agreement, as statutorily carved out owing to considerations of
party autonomy. Possibility of waiver was granted as a concession to
party autonomy in arbitration law. But that does not mean that the
jurisdiction is not inherently lacking before such express waiver is
made. As a flip side to this, such waivers should be very strictly
construed in terms of its explicitness.
20. In view of the above, the present execution petition has no legs to
stand on for the reasons that the award sought to be enforced is not a
legal decree. The decree does not exist. Therefore, not merely is it non-
executable, the parties would be free to re-agitate the matter before a
new arbitral tribunal. However, the parties have given consent in the
present matter."

13.Hon'ble Himachal Pradesh High Court in, "Divisional Manager, H.P.
State Forest Development Corporation Ltd. Vs Prem Lal,
CMPMO No. 58 of 2023," in which the petition under section 36 of
the Act, 1996 has been dismissed by the District Judge on the ground
that the award passed by the arbitrator who was unilaterally appointed
in contravention of Section 12(5) of the Act, 1996. Learned District
Judge held that the arbitral award was held as unexecutable. The
petitioners assail that order before Hon'ble Himachal Pradesh High
Court. Hon'ble High Court has relied upon "TRF Ltd. (Supra), Bharat
Broadband (Supra), Perkins eastman (supra), and held that arbitration
proceedings conducted by arbitrator are non est and award passed by
such arbitrator were void. The award were not enforceable.
The Hon'ble High Court held that the District Judge did not committed
any error in dismissing the execution application filed by the
petitioners seeking enforcement of void award and all the petitions
were dismissed by Hon'ble Court.

14.Hon'ble Delhi High Court Division Bench in, "Kotak Mahindra
Bank Ltd. Vs Narendra Kumar Prajapat, 2023 Latest Caselaw 709
del,” in which similar point has been decided by the commercial court
at Delhi, wherein the applications filed by the applicant for
enforcement of ex-parte award was dismissed with cost of Rs. 25000/-.
Hon'ble Division Bench of Delhi High Court relying upon 'TRF Ltd.
(supra), Perkins Eastman (Supra), and HRD Corporation (supra) and
held that, "This court finds no infirmity with the aforesaid view. A
person who is ineligible to act an arbitrator, lacks the inherent
jurisdiction to render an arbitral award under the A& C Act. It is trite
law that a decision, by any authority, which lacks inherent jurisdiction
to make such a decision, cannot be considered as valid. Thus, clearly,
such an impugned award cannot be enforced."
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15.The perusal of the awards shows a sorry state of affairs as to how
learned arbitrator acted and conducted the arbitration proceedings and
subsequently passed the award. The 5th Schedule provides the grounds
which give rise to justifiable doubts as to the independence and
impartiality of the arbitrator, ground at serial no. 22 provides,

"The arbitrator has within the past three years been appointed as
arbitrator on two or more occassions by one of the parties or an affiliate
of one of the parties."

16.Further at serial no. 29, it is provided, "The arbitrator has within the
past three years received more than three appointments by the same
counsel or the same law firm."

17.The perusal of present applications shows that approximately none of
the arbitrator adhere to the provisions provided under 5th Schedule. By
this order only 212 applications are disposed off out of this small
numbers following examples (It deemed it appropriate not to disclose
the identity of arbitrator, who had conducted arbitral proceedings in
such way) shows that how the arbitrator unilaterally appointed by a
particular company breached the provisions of the law;
1. Shri Ram Finance Ltd. unilaterally appointed different sole
arbitrator, out of which, one sole arbitrator passed 12 awards on
09.12.2022, 5 awards on 25.02.2019, 3 awards on 11.09.2019, 2
awards on 21.02.2023 for Shri Ram Finance Ltd. against various
respondents.
Shri Ram Finance Ltd. unilaterally appointed another sole arbitrator
who passed 10 awards on 25.02.2023, 6 awards on 23.12.2021, 5
awards on 30.06.2021, 4 awards on 17.09.2022, 2 awards on
01.09.2022 for Shri Ram Finance Ltd. against different respondents.
Shri Ram Finance Ltd. also unilaterally appointed another sole
arbitrator who passed 5 awards on 15.02.2022 for 'Shri Ram Finance
Ltd. against different respondents. The same sole arbitrator was also
unilaterally appointed by Hinduja Layland Finance Ltd and on
15.02.2022, he passed 2 awards for Hinduja Leyland Finance Ltd.
against different respondent. Not only this the same arbitrator was
unilaterally appointed by Infinity Fincorp Pvt. Ltd. and that sole
arbitrator also on 15.02.2022 passed 3 awards for Infinity fincorp Pvt.
Ltd. against different respondents.
2. Kotak Mahindra Bank Ltd. unilaterally appoint a sole arbitrator at
Delhi, who passed 6 awards on 06.10.2022 for Kotak Mahindra against
different respondents.
Kotak Mahindra Bank Ltd. unilaterally appointed another sole
arbitrator who passed 2 awards on 26.05.2022 against different
respondents.
3. SK Finance Ltd. unilaterally appointed a sole arbitrator who passed
2 awards on 17.08.2022, 2 awards on 24.08.2022. The same arbitrator
also passed 4 awards on 24.11.2022 against different respondents.
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SK finance also unilaterally appoint another sole arbitrator, who passed
2 awards on 19.01.2023 for SK Finance against different respondents.
4. Hinduja Leyland Finance Ltd. unilaterally appointed a sole
arbitrator, who passed 2 awards on 11.07.2022 against different
respondents.
5. Laxmi India Finlease Cap Pvt. Ltd. unilaterally appointed a sole
arbitrator, who passed 2 awards on 08.08.2022 against different
respondents.
6. Bajaj Finance Ltd. unilaterally appointed a sole arbitrator, who
passed 6 awards on 05.04.2021 against different respondents.
The same arbitrator was also unilaterally appointed by SBFC Finance
Ltd. and he passed 4 award on 05.01.2023 for SBFC against different
respondents.
Bajaj Finance Ltd. also unilaterally appointed another sole arbitrator,
who passed 2 awards on 29.01.2022 against different respondents.
Bajaj Finance Ltd. also unilaterally appointed another sole arbitrator,
who passed 2 awards on 31.11.2022 against different respondents.
Bajaj Finance Ltd. also unilaterally appointed another sole arbitrator,
who passed 2 awards on 23.04.2022 against different respondents.
7. Fulletron Finance Ltd. unilaterally appointed a sole arbitrator, who
passed 6 awards on 16.01.2023 and 2 awards on 30.01.2023.
Fulletron Finance Ltd. also unilaterally appointed another sole
arbitrator, who passed 2 awards on 20.01.2023 .
Fulletron Finance Ltd. also unilaterally appointed another sole
arbitrator, who passed 2 awards on 30.07.2021.
Fulletron Finance Ltd. also unilaterally appointed another sole
arbitrator, who passed 2 awards on 20.10.2022.
8. Mahindra Rural Housing Finance Ltd. unilaterally appointed a sole
arbitrator, who passed 7 awards on 20.10.2022 against different
respondents.
9. HDFC Bank Ltd. unilaterally appointed a sole arbitrator, who
passed 2 awards on 28.05.2022.
10. Baid Leasing and Finance Company Ltd. unilaterally appoint a
sole arbitrator who passed 3 awards on 01.10.2021 and 2 awards on
08.12.2021.

18.These are few of the examples and that too from very short pool of
only 212 applications. The situation is bad if we consider the fact that
all the arbitrator singularily passed hundreads of the awards in a year
for the same financial institution and that finance institution/applicant
unilaterally appoint the same arbitrator. These applicants, infact made a
mockery of justice and particulary of arbitration proceedings. They by
their act and conduct frustrate the object of the Act, 1996. The Act,
1996 was amended on 23.10.2015 and Section 12(5) was inserted and
dispite several authoritative pronouncement by Hon'ble Supreme Court
of India and various High Court, these financial institution/applicant
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have acted in total disregard of the law. They are hell bent to violate the
law. They are infact exploit their dominate position.

19.The objections of learned counsels of the applicants that, this court
cannot go behind the award has no substance. As this question is
answered by the Hon'ble Calcutta High Court in "Cholamandalam
(Supra)", Hon'ble Himachal High Court in 'Prem Lal (Supra)' and by
the Division Bench in 'Kotak Mahindra (Supra)'.

20.The other submissions of waiver as provided under section 4 of the Act
and the provisions of section 7 of the Act, these are all dealt with by
Hon'ble Supreme Court of India in "TRF' Supra, Bharat Broadband
(Supra), Perkins (Supra). Further, Hon'ble Delhi High Court in Man
Industries (India) Ltd. Vs IOCL, OMP (Comm.) 252/2018 held that
even participation by the borrower in such arbitral proceeding, where
the sole arbitrator was appointed unilaterally, the waiver as provided
under section 4 and 7 of the Act, 1996 did not apply.

21.Learned Counsel Shri Anil Gupta also submitted that court cannot take
recourse to section 47 CPC and if court want to proceed under section
47 CPC, the court had to frame issue and take evidence. The argument
of framing of issue under section 47 CPC is also devoid of any merit as
no issue which is likely to be framed has been suggested by any of the
counsels. Most importantly, the question of framing issue does not arise
at all after the Hon'ble Supreme Cout of India, relying upon Section
12(5) of the Act, 1996 declare the award passed by unilaterally
appointed arbitrator as non-est. The learned counsel also submitted that
in one case receiver has been appointed by court and pray that
application be separated from other application. The submission of the
learned counsel is also not tenable as the award in question was passed
by a unilateral appointed arbitrator and so his ineligibility goes to the
root of the matter and the award passed by him is non-est.

22.The argument of the learned counsel of the applicant that this court in
execution cannot go into the legality of the award after passing of three
months as provided under section 34(3) of the Act, 1996, as these
awards attain finality. It must be stated here that the executing court
certainly go into the question of executability or non-executability of
the award. An award is not final in this regard. An award has to pass
the rigour of executability then only it is to be enforced. Here, as
already stated above these awards were passed by the arbitrator who
were de jure ineligible and so are non-est in eyes of law and non
executable.

23. So, looking into the position of law, as explained by Hon'ble Supreme
Court and various Hon'ble High Courts, the issue framed at the outset
is decided against the applicants and the award in all the above
applications are declared as non-executable. Hence the above
applications are dismissed.
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ORDER
24. As per the law laid down by Hon'ble Supreme Court of India and
Hon'ble High Courts, as discussed above, the above awards passed by
the arbitrator appointed unilaterally by the applicant are non-

executable. Hence, the above applications are dismissed.

DINESH TYAGI
"T attest to the accuracy

and authenticity of this
document."
2023.09.04 13:06:29 +0530
(Dinesh Tyagi)
Judge,
Commercial Court No. 01,

Jaipur Metropolitan-II.

25. The order is signed, sealed and pronounced in open Court, on this day of
September 02, 2023. DINESH TYAGI

"I attest to the accuracy
and authenticity of this
document."

2023.09.04 13:06:36 +0530

(Dinesh Tyagi)
Judge,
Commercial Court No. 01,

Jaipur Metropolitan-II.
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