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et rSYDT 0T R 3R, ardt T IE .33/ HEA TR a9 YR
3R &AM ITIPHAU el M8, ALR.IH.8R00/0%0 & SRR IGH
T defel! HRIATE! SRISR 3T T UEGeral 319 ATTIR HRuaN faeet
detell 3TTE.

9. grIah e si.aR.A.Srga g Seardad g il
BT Jfhdle el Hfdaral . 9 g 2 dth faelsr sh.dl.SlLuar
IR AT BithId g FEUuITHHTY JfhdTa hal.

IR. gl FrRAr "7, f.2¢.02.2093 s UfdeEl I T
$.333/2 B [@ed AYgdR B Hod grear reiqumer |
arfeefiauumer IRWIST UgT SRl udell. I@T F@dd T $.3%8 &
Mwehd dral Iiedl AIGhT 318, HaR Slal Heddmediel JaaRuRg
3RFelell a-Ufad dig 3MTSTal PR 3R AT qATHIAT Ao g1l
RO QY ATEL. AR AT A HR Qlvel M edl dIeeeard Tyfthd
AU B0 JMTERH 3R, AILR..8R00/0%0 & AU FhT 3RIT at
TYfched ST AISTON AR s T HAISIUITRT STYR TATROT 3ffishHia
& PRISLR FBUIT AUIR ATEN. Hfdaraiedl Hd aR HUT HeATIHI STetel!
Aol & PrRIRAR e g AVHE derdiid JffdeHld &F T A
3D TS,

93, It g gfdare I TfHRITR SRIA PetedT BRICTT
qPpceel 3R TIE B @I, ALIH.8R00/00 B ARMN Wk T
%.333/2 T U Faddd Selel GO g HeR Aol T A8gd
ARTAIIhS dmiad IrfasmHid &amar dHeoll Hesuared dridtel el
A8gd WIAhs dletet!. HeaRIe SRI HRIGUATTT 3 AT 378
&1, AAHHI WeaTl 6.4 ¢ /00 THI qATHAT ITfAhHIa ST Heoll
eIl BriaE! HeRE SHF qegel AT 9¢E @ P 93¢




o fAfRar®.94%/2023, M.%.9% Wl 3T
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AroToft SATelt el & J1e MR ARk 378, s, Kashinath
Chinguji Shashtri Vs. Haribhau Nathuji Bawanthade,
2004 (2), Mh.L). 722, qdfid =AU 9 éld Geodwid
IRIFORTET §eX fA@addl Sgfthd AUl B0 S7Eed 3.
Ramchandra S/O Bhikaji Jagtap vs Dudharam Langruji Padvekar
Dead 2004 (1) MhLj 278 H&J 1. S9 ~IRITAI 3 FRiefia del 3
o,

9. I may usefully refer the decision of our
High Court in Civil Revision No. 406 of 1952
decided on 28-1-1953 by Justice B. K.
Choudhari (as he then was) in Krishnarao v.
Mahadeorao, 1953 NLJ Note 230 at page 72
wherein it has been observed as under:

"3. The trial Court rejected the application
stating that the question of encroachment by
the defendant on a particular date is to be
proved by positive evidence by the plaintiff
and, therefore, it did not think it desirable to
appoint a commissioner. It is against this
order that the plaintiff has come up in
revision.

4. Order 26, Rule 9, of the Civil Procedure
Code is as follows :

"In any suit in which the Court deems a local
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investigation to be requisite or proper for the
purpose of elucidating any matter in dispute,
or of ascertaining the market value of any
property, or the amount of any mesne profits
or damages or annual net profits, the Court
may issue a commission to such person as it
thinks fit directing him to make such
investigation and to report thereon to the
Court.”

5. Under the above rule, the Court has a
discretion to order local investigation or not.
The object of local investigation is not so
much to collect evidence which can be taken
in Court but to obtain evidence which from
its peculiar nature can only be had on the
spot. Cases of boundary disputes and
disputes about the identity of lands are
instances when a Court should order a local
investigation under this rule.

6. In order to determine whether there has
been an encroachment, it is always desirable
to get the fields measured by an expert and
find out the exact area encroached upon.
Oral evidence cannot conclusively prove
such an issue. The order of the lower Court
refusing to appoint a commissioner
amounted to a refusal to exercise
jurisdiction. It is set aside. The plaintiffs
application under Order 26, Rule 9, of the
Civil Procedure Code, for appointment of
Commissioner is allowed."

10. I am in respectful agreement with the
view taken by this Court in the
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aforementioned case. It is clear that under
Order 26, Rule 9 of the Code of Civil
Procedure, the Court has the discretion to
order local investigation or not. The object of
the local investigation is not so much to
collect evidence which can be taken in Court
but to obtain evidence which from its
peculiar nature can only be had on the spot.
The cases of boundary dispute and disputes
about the identity of lands are instances,
when a Court should order a local
investigation under Order 26, Rule 9 of the
Code of Civil Procedure. In order to
determine whether there has been an
encroachment, it is always desirable to get
the fields measured by an expert and find
out the area encroached upon. Oral evidence
cannot conclusively prove such an issue.
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