Fafig Ramft g/@r . 94%/2033 el .Y WieileT 32T
(CNR No.MHNS160011312023)

09, e 3T~ arar AT areft gargd faedt dheft o1 @,
ST A idl Tfhd Ao0N 819 AU Febren TR BSuddl Ffcamar
%.9 g 2 I FGd: AAT A Poawdiel PIUTE! FchiA Gl d
JpRIcefR At dieult 9.8%00/20%0 I TR YR &I I ST
fiesend e .3%% IT H@ddia He-Id, AN HRUAT &ad, TS Ho
T g AUl AR SRAfdelel YRITR bl A &FFT deall

U] T 6% .

oX. gfdaret 8.9 9 2 I (.%6.23 AY AT Hihad I S99
IR o IS 39Tdiel B theTedel 3TTad.

03. gl g gfdarel .9 @ I [Adis e gfhare s/[aur da.
0%, gt g gfadrel 8.9 g 2 I B T SHN SRS 3Tl

SEaNaSTae Elefiel o faarTe) afet, JeR géil BdRUFHRNE fadem

GRS

31.5b. T2 fersepy

9, |9t I fAeg PRalg d™I Hl, T gleprefT,
gerre el a1 31Tg ?

. It Iy flE BRAN B DI, Hgd Hol glprreff,
T EHRIT TR ?

3. |9t 3 fe] PRATd B B, 36T AR HEINDIR
ST 7Tl AR 3 I Blsal?

8. P AR ? 3151 H9R dRUIT




2 ARa®.94%/2023, M.%.0Y Eella 3T

SR I AT

T %.9d @ -

oy, g $.9 d 8 & UpHGRT RS eNed™  gARTE
CTBUITS! T J& el IorTe! Bidel STed. aRd, dal JTeaT Sredehiel
g Sithgaaeiel BT JRIGT CIRUITIIS! JTadd ddard Hee Hefid
et TR

o%. YRl ST 8 SER oXd, ST Maodhddl SYfthd Aol
BIg oISt g fFReR ArhISNITST SRIeT dhotell 3118, dTal Iiedm Ad
graT @i qe Aol & 3MHaT dosds g MfdaT dosd) 3 8ld, e T
%.333 AT g% Hd .44/ T Y1/ A, HEREG SIb & Ps FBYH
afecl AR 8. 13.09.0%8.9%40 T PuBlel d & T $.333 I Po
PIISI HITD Hel I AR JiAT JogAaR el Jol P& F8UH AR
fi@ed afed! axd Bid. M, P& DA 18 F2 el g AR ST
fedhdd g dRAHE] d HeX PIMLY dulel  Acoedpeiieal  Hegm
SMYSNIHTT TG Flell T T %.333/9 & fwnd o fiedt 7 1
%.333/ & Modd AgmR Hed TR IFT e, TR 9gax I &=
fleamor ufdardt %.9, 2 o IS AYIHR I IrSit g srffdayormar
ReET 8999 f2.2¢.02.2093 I UfAART %.9 9 R I A@H T

9.333/2 9 & TREF T Hleget fash! delel TR,

0. I ge P PRI o, IET Hedd Te $.3%8 & 7ud
TTRTT T HTeAdbr Bl g T arel I a<iet fassd, AR, RAdRM,
JORE 31eft Jef Bidt g d 939 HaRE I JIAaR Fax [Hesend afet
o IT T BT, IMMR NIl aRAFEY 30 INgdf arey sret. It 4o
BT IRATT DI, & 7T $.333, 3%% BT ADdhdd S¥IM JaraRARA
qg-ufde 3T 1Y BIdT. Ol ISRl BRM e g JTaklel YR 3ToTat
BT 38, THd, UfAEIEH 7IC $5.333/2 T dI6H IC 8.3% 8 T fHasdda




3 fAfR.a®.94%/2023, M.%.0Y Eella 3T

M ST Y4-ufdd 9g YaluRuRge 818 1 dieTerTd Uidaral It e
%.333/2 IT Modd saaMed TS Bi defel 318 d TR q1ef &
TC $6.333  3%% JIAd O BT I ATST6! 31 g aR BT HeITHHT
fIaser, AIdRM, goRM, RIdRM Jied drey SedTaR AR  SHTeef
dl T BT aHE 9% Alcidlg HiddTal I 9 093 ALY feed
GRSl BdedTHa]a! gdiaT ST Ya-ufae Jig s8I al aTeal Brad 3R,

oc. It e 3R PHUF XA DI, TS P.3%8 T 333/ AT
fieendl SORIT R BT HedTHHT0 Jgrel YRR ST Hidarat
I+ e 6.333/R I ddd BRE! UdcdaR HeR s edr Aietofiat
eeia Aol WredTdhs 3t <37 T Hesadrdt gabrat Aot B eda!
g GhedT BESRIVNT SRAISAT g Fh AT ADIAT TIR Hell G AR ADTAML
aret It ufdarE e $6.333/2 1 S 42 IR & ITfAgHu
P ghd SAfdel. IRAA®, N Haddedl S 919 HRE
IRIcaTe SRIAAT ATt AT HR Y higd dAThAT IfcihHUT Ul
T 3MTe g UfAATS! Ji+T FhredT ABIMINYR Heoll Hoavarat HrRiara!
Tedd qegel [T9TThgd g2 dhell 378, AR JfcihHIa &= deall
fIGUATET Tl F8UN JTTIhAUl 3l 3.4 ¢ /00 ALY Hadid Sufqrfig
NfABRT J+T H& T oAT ATl eI QMmeiied FHaHT 13.0%.08.303%
It fHepTe e, a1 FoTet Heielld fSesTfeiaRt areardhs 3TeaHId dbell a

R T HepTel Faefid f[uriIg 3y AraTehs Jehul SRIe 3Te.

og. et Je N DHUT R DI, TeX drefdd Hioroft
%.8%00/030 FhHIA! YA VAN Ufarcr IFT qATHAT AfcerHia
& TS AATehgT AN YUR TS, F&UM, amal i1 Seamdiel 7C .31
9 333/ I Madd o Hd BHeR dic ReamyH Tyfhe Hieof
Teelld qegel WaIdhgd SVANISI J AGargWiid Qe fesuardret

AT G141 SREE $Ho- evdl 3151 SRIA dhelell T8,




« f4.:2.a1.5.94%/202 3, f.5p.0Y Wroflal 32T

J0. g aFT et el 3ierd: B AThRel! 3gA Ufddaral
IiegT FEUTATIHI Aegell <o U ufdaret aiedr aNe aRid
el 3Ted. WAl ST 8 Jecdisd o8 d dl hrIedral gee
detel e T SATAT Heoll HBTARIST BaGR HRIATE g2 38, TN
el sreYal FHiUr vd T8, aral AR IE .33/ AL IR AT YR
AR AL AfTHAT delel 3. AILR.H.8R00/00 B IR 3G

ATTATY dholel! HRIATET SRIGR 3T T UFgadl 3ol AR PRugM fa=elt

CRCIRCIES

9. gRIah Qs si.eR.A.Srga gt Searlid g sl
BT Gfhate et Hfdaral . 9 d R d% fadie it Shuar
FTE! T Bithdd g FEUUITSHETY Yfthare e,

. gl F=Ar ", f2.2¢.0R.2093 A ufdEE It e
9.333/2 B Moad Agax @y Med grRar sreniquEr 9
rferefiquomar IRBRIET 899 @REl udelt. @1 Aodhd T $.3%% &l
fiyend arst AT HADl 8. ¥R el [HoddHedie JardRaNgA
3RTeTAT a-Utad a9 3MTSTal HRH M8 AT AT JAfhHur il
R Q[ TG dl Jred] A HeR el Aol Ulefaediet wgfhd
AU BIUN JATGRD 3R, HI.R.3h.800/0%0 B AU Yl 3RG at
gfheh QAT AU T8l o AT HISIUeAT STYR qAThid 3ffcehHid
&7 PRI TBUrAT YUR 18!, UfAaTeiedT Jd R B HedTyHTol Setel
Aol € PR 3R @ Y aeRia fddHa & T i
ATILTD TR,

93. It g gfdares! I IMeREaR SRIA dheted] HRIGUATIOA
gpcee 3R TIE B @I, ALIH.8R00/00 B HARMR W T
9.333/ IT U@ fesadidia sietel! iGad g Hex Aol 70T J8ga




o f4.:2.a1.%5.94% /2023, .50y Wroflal 32T

RTAIIhS dATHAT ITfcshHld &HTaT PHeoll HudTel BrRidTE! Fadid
Aegd WIAhs dletet!. HeaeNIe SRI HRIGUATIRT 3 TAE 378
I, AIHHIT W 3.4 ¢ /020 THIU TATRIAT SffcehHId &N Peall
fruardt wRiaE! TerRE FHE Tege AfAfRET 9% T weM 93¢
3R Feelld IURARYT STfEdHRT Jredhs TTetel. ! TawdT Tl HoR
BT T H&R YR IR &HFTAT Peoll Hs0aTd! HRIATE PRI M e,
TR 3MSY BT el IS Aegel ~IRIgdRUes JATeaMId bedra .
a1, TSP 3R T 318 B, DIATR Aegd ~IRTENBROM TR Sel
ST feddiet Sfthes AISUNT _TEl T SIS URIA $Ho- rarar
TITOT ATt AT & 919 MfHelRaTeR 3fameldid 3R, e, Kashinath
Chinguji Shashtri Vs. Haribhau Nathuji Bawanthade,
2004 (2), Mh.L). 722, F¢id IRIMURET 9 Ydid Geedwdiel
IR HR PAoddEl  Agfhe AUl B0 3Edd  3e.
Ramchandra S/O Bhikaji Jagtap vs Dudharam Langruji Padvekar
Dead 2004 (1) MhLj 278 H&J HT. 39 IR 3R fARYefia el 3
o,

9. I may usefully refer the decision of our
High Court in Civil Revision No. 406 of 1952
decided on 28-1-1953 by Justice B. K.
Choudhari (as he then was) in Krishnarao v.
Mahadeorao, 1953 NLJ Note 230 at page 72
wherein it has been observed as under:

"3. The trial Court rejected the application
stating that the question of encroachment by
the defendant on a particular date is to be
proved by positive evidence by the plaintiff
and, therefore, it did not think it desirable to
appoint a commissioner. It is against this
order that the plaintiff has come up in
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revision.

4. Order 26, Rule 9, of the Civil Procedure
Code is as follows :

"In any suit in which the Court deems a local
investigation to be requisite or proper for the
purpose of elucidating any matter in dispute,
or of ascertaining the market value of any
property, or the amount of any mesne profits
or damages or annual net profits, the Court
may issue a commission to such person as it
thinks fit directing him to make such
investigation and to report thereon to the
Court.”

5. Under the above rule, the Court has a
discretion to order local investigation or not.
The object of local investigation is not so
much to collect evidence which can be taken
in Court but to obtain evidence which from
its peculiar nature can only be had on the
spot. Cases of boundary disputes and
disputes about the identity of lands are
instances when a Court should order a local
investigation under this rule.

6. In order to determine whether there has
been an encroachment, it is always desirable
to get the fields measured by an expert and
find out the exact area encroached upon.
Oral evidence cannot conclusively prove
such an issue. The order of the lower Court
refusing to appoint a commissioner
amounted to a refusal to exercise
jurisdiction. It is set aside. The plaintiffs
application under Order 26, Rule 9, of the
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Civil Procedure Code, for appointment of
Commissioner is allowed."

10. I am in respectful agreement with the
view taken by this Court in the
aforementioned case. It is clear that under
Order 26, Rule 9 of the Code of Civil
Procedure, the Court has the discretion to
order local investigation or not. The object of
the local investigation is not so much to
collect evidence which can be taken in Court
but to obtain evidence which from its
peculiar nature can only be had on the spot.
The cases of boundary dispute and disputes
about the identity of lands are instances,
when a Court should order a local
investigation under Order 26, Rule 9 of the
Code of Civil Procedure. In order to
determine whether there has been an
encroachment, it is always desirable to get
the fields measured by an expert and find
out the area encroached upon. Oral evidence
cannot conclusively prove such an issue.
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