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RAMESH NAIR 

The brief facts  of the case are that the appellant  was  sanctioned 

refund claim by the Adjudicating Authority  thereafter the Revenue  has 
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challenged the sanctioned order of the Adjudicating Authority before the 

Commissioner (Appeals)  who vide Order-in- Appeal No. BHV-EXCUS-000-

APP-222 to 224-16-17 dated 13.12.2016 allowed the appeal of the Revenue. 

Consequent to the allowance of the appeal by the Commissioner (Appeals), 

the appellants have paid back the amount along with interest. However, they 

have also debited some excess amount. Later, the appellant challenged the 

order of the Commissioner (Appeals) before this Tribunal. This Tribunal vide 

order dated 13.02.2018 allowed the appeal of the Appellant. Thereafter, 

they filed a refund claim for the amount involved in the above Tribunal order 

as well as the excess amount debited by them. The Adjudicating Authority 

sanctioned the refund of the amount which was involved in the Tribunal’s  

order but rejected the amount  of debit made  in excess suo moto  by the 

appellant. Against this Adjudication order dated 27.06.2018 the appellant 

filed  appeal before the Commissioner (Appeal) which was rejected  on the 

ground of time bar and the same was upheld by the Commissioner 

(Appeals). Therefore, the present appeal. 

2. Shri Rahul Gajera, Learned counsel  appearing on behalf the appellant 

submits that   even though the amount involved in the present case was 

debited in excess of the amount  involved in the case  before the 

Commissioner (Appeals) but the same was also debited under protest. 

Therefore, the  limitation  should not apply. Accordingly, the appellant  is 

entitled  for the refund. 

3. Shri Tara Prakash, Learned Assistant Commissioner (AR) appearing on 

behalf of the Revenue reiterates the finding of the impugned order. He 

pointed out  that the appellant have not raised the issue of payment of this 

amount under protest before the lower authorities. Therefore, no finding was 

given by the lower authority.  

4. I have carefully considered the submission made by both sides and 

perused the records. I find that the appellant as per the letter dated 
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17.01.2017 stated that  the payment was made under protest however, this 

aspect of payment under protest  has neither been  raised by  the appellant 

nor been considered by the lower authority. Therefore, in my considered 

view the entire case needs to be reconsidered in the light of the claim made 

by the appellant that the payment was made under protest in terms of letter 

dated 17.01.2017 of the appellant.  

5. Accordingly, I set aside the impugned order and remand the matter to 

the Adjudicating Authority  for passing a fresh order. 

 

(Dictated and pronounced in the open court) 

 
                                                                                       RAMESH NAIR 

                                                                               MEMBER (JUDICIAL) 
                                                             

 

 
                                                                                           

 

Geeta 

 


